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About the Law School

The Law School commenced its academic work on the 19" of December
2002 as the Faculty of Law of Jmma University. For the first year, it
accepted 158 advanced diploma students who graduated three years later.
Then, the School has been accepting and teaching students in four first
degree programs, namely, in the regular, evening, summer, and distance
programs. Thus far, it has graduated thousands of students in the first three
programs while the students in the distance program are yet to graduate for
thefirst time.

Moreover, the Law School has commenced an LL.M program in
Commercial and Investment Law in 2012/2013 (2005 E.C.). At the
moment, it has 17 students in the program. This LL.M program is a two
years program. Indeed, the School is now conducting a feasibility study to
open new postgraduate programs.

In addition to its teaching jobs, the Law School has been publishing its law
journa called Jimma University Journal of Law. It is ajourna published
a least once in a year. Besides, there are research works that the academic
members of the School conduct athough they are usually not published.

Finally, the Law School is making its presence in the community felt by

rendering legal servicesto the indigent and the vulnerable parts of the society



(such as children, women, persons with disabilities, persons with HIV/AIDS,
and old persons) in Jimma town and Jimma Zone through its Lega Aid
Center. Currently, the Center has six branches and they are all doing great
jobs to facilitate the enjoyment of the right of access to justice for the
indigent and the vulnerable groups. Of course, the other main aim of the

Center is enabling our students to acquire practical legal skill before they
graduate from the School .



Immediate Appealability of A Court Order against
Arbitration: It Should Be Allowed and Even Made
Compulsory

Birhanu Beyene Birhariu

Abstract

If we look at Article 320 of the Civil Procedure @& it reveals the non-
immediate appealability of a court order againgiteation agreement. In
this work, | argue that the provision must be aneeh@nd immediate
appeal from a court order declining the enforcement arbitration

agreement must be allowed and even made compulsory.

Introduction

One of the preliminary objections a party can irevéd discontinue litigation
is the existence of an agreement to arbitrate theedispute submitted to the
court. The opponent party seeking the litigation overiteabon may
challenge the defendant’s objection by claiming oneore of such grounds
as : there is no arbitration agreement at all atibération agreement does not
cover the subject matter of the dispute submiibethe court, the subject —
matter of the dispute iwot arbitrable? or the arbitration agreementiiwalid®

* Birhanu is a lecturer at the Law School of Jimmawversity, Jimma, Ethiopia; E-mail:
birejana@yahoo.conTele: 0910048017.

! See Civ.Proc.C,1965, Art.244(2)(q).

2 For example, a party, on the basis of Art. 318®)Proc.C, may argue that the dispute, as
it emanates from administrative contract, is nbiteable.

% Arbitration agreement can be challenged as idvali, for instance, non-fulfillment of the
formality requirements or lack of parties’ consentits bias in favoring one party over the
other in the appointment of arbitrators (Art. 33@%y. C).

1
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or thus not enforceable bas lapsed,* or some preconditions such as a time—

limit on initiating arbitration are not fulfilled.

The court which is supposed to give an order ohirpiary objection before
it goes into hearings on the merit of the Cameluates the claims of the
parties and may give an order in favor of the ptawpring litigation, that is,
against the arbitratioR A look at Art.320(3),Civ.Proc.C, reveals that an
immediate appeal of this order about which theglitration party believes
erroneous is not allowed. The party needs to dederappeal on the order
until the courts look into the merit and give fipatlgment over the dispute
which she really wanted to be kept out of the caaumt resolved via
arbitration. So the question is; should an immedegipeal against a court
order which is against arbitration be allowed arndnemade compulsory?
This work is up to addressing this question. Iis thiork, it is argued that it

should be allowed and made even compulsory for se@sons that sticking

* To see circumstances where arbitration agreentegmds, see Civ.C. Arts. 3337, 3344(1) .
® Civ.Proc.C,1965, Art.245
® In France, where negative kompetenze-kompeteat\i®rk, courts, at this stage, may not
look themselves at such jurisdictional challengaseld on the scope, validity or existence of
the arbitration agreement. They simply refer theesfions to arbitrators unless the
arbitration agreement is manifestly null. They ekathe questions of validity, existence or
scope of the arbitration agreement after an awagivien and a claim for setting aside or
refusal of enforcement arise. In this regard A48 of the French Code of Civ.Proc.C.
goes:
When a dispute subject to an arbitration agreement is brought before a court, such
court shall decline jurisdiction, except if an arbitral tribunal has not yet been
seized of the dispute and if the arbitration agreement is manifestly void or
manifestly not applicable.

A court may not decline jurisdiction on its own mation.
Any stipulation contrary to the present article shall be deemed not written.

However in Ethiopia let alone the negative Kompe¢erkompetenze, even the positive

concept of Kompetenze —kompetenze is not fully éetbps arbitrators cannot decide on the
validity of the arbitration agreement (see Art 3@0CV.C). So Ethiopian courts are not

expected to refer such issues to arbitrators ratiesr need to handle it themselves and give
a ruling over them.
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to the final judgment rule with regard to courtsler against arbitration
contradicts the premise of the rule itself; it lga absurd solutions, it
defeats arbitration’s role of easing court’s cotigesand it opens a room for
abuse.

This paper is divided in to VI sections. Sectioaxposes the law at force
with regard to the appealability of court orderiagaarbitration. In sections
I, 1, IV, and V four reasons which show the ne&al drop the final

judgment rule regarding the appealability of coander against arbitration
are forwarded and explained. The last section caied the discussion with

a recommendation to amend the Civ. Proc. Code.

l. The Current Appealability Rule on Court Order
against Arbitration-The Final Judgment Rule (FJR)

The Ethiopian arbitration law@Arts.3325-3346 Civ. C.; Arts.315-319;350-
357 and Art.244(2)(g) Civ.Proc.G)loes not consist of a rule on the
appealability of court orders against arbitratidhus, the applicable rule is
what is provided under Art.320(3),Civ.P.C. This@et reads:
No appeal shall lie from any decision or order ofy acourt on
interlocutory matters, such as a decision or omteradjournments,
preliminary objections, the admissibility or inadmissibility of oral or
documentary evidence or permission to sue as agpaopt any such
decision or order may be raised as a ground ofapy@en an appeal
is made against the final judgment. ( emphasis@dde

"Note that Ethiopia, as a federal state, can havéipteu arbitration laws enacted by
individual states forming the federation. As thingtand now, however, the sources of
arbitration law of both the federal government atidhe 9 states (forming the federation)
are the Civ.C. and the Civ.Proc.C.That is why Idbhouse the phrase Ethiopian arbitration
law to simply refer to those provisions of the Gu@ Civ.Proc.C.

3
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As provided under Art.244(2)(g), Civ.Proc. C. alidrege against court’s
jurisdiction based on the existence of an arbdratiagreement is a
preliminary objection and court’'s order on this ltdrage is an order on
preliminary objections and thus not immediately egdpble. A party feeling
aggrieved by erroneous court order against arlatranust defer her appeal

until the final judgmeng.

The final judgment rule as embodied in Art.320@)y.Proc.C must have
been adopted by the legislator for its far-reachimgortance. To see the
rationale of the rule which the legislator must énanoted in adopting it, let
us borrow a couple of paragraphs on the importaricdhe rule from one
writer:
One of the basic rationales behind the rule ... ésdbnservation of
judicial resources. Repeated interruption of tt@lirt proceedings to
review every contested ruling would consume vasbuarts of court
time and needlessly delay trials. Moreover, thalfip requirement
avoids unnecessary appeals from rulings that uléipjabecome
moot, either because the party who lost the ruprgyails on the
merits, or because the disputed ruling fails tecfthe final result in

a manner requiring reversal.

Of even greater concern ... is the danger excessivelooiory
appeals pose to the relationship between appediadetrial courts.
Appellate court intrusion into the jurisdiction ardiscretionary
decision-making of the district courts arguably ez both the

8 Note that there are exceptions to the final judgntele for those matters enumerated
under Art.320(4),Civ.Proc.C. According to this pigien, an immediate appeal is allowed
only on such orders directing the arrest or detentif any person, the transfer of property
from the hands of one party into the hands of atiner or refusing to grant an application
for habeas corpus.
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authority of the trial judge and the efficient ogon of the judicial
system.... Repeated appeals also would permit relgtiwealthy
parties to harass or financially exhaust their ogmts. Moreover, the
greater the opportunity for delay in trial, the ae¥ the likelihood
that crucial evidence will grow stale or vanistogkther, or that the
trial court's familiarity with the facts of the @swill weaken.
Finally, the final judgment rule forces consolidattiof all potential
appeal issues into one appeal. As a result, thee mihimizes the
burden on the appellate courts and enables thewewg court to
consider the trial court's action in light of thatiee proceedings

below?

However, despite the above policy goals behind thde in

Art.320(3),Civ.Proc.C, it does not make sense tplyajt to court orders
against arbitration. Because sticking to FJR raggrdsuch orders is
nonsense for various reasons such as: it contsatietunderlying premise of
FJR; it leads to absurd solutions, it defeats tditn’s role of easing court’s

congestion and it opens a room for abuse.

[I.  The Immediate Non-Appealability of the Court Order
against Arbitration Contradicts the underlying Premise
of FJR- Reparability

We need to insist upon the FJR as long as it seitgepurpose or is
compatible with its underlying premise or does natise injustice to the
parties. The rule is on the premise that the danueye by an erroneous

order on interlocutory matters must be reparab&nei/the appeal is lodged

° Randall J. Turk,Toward a More Rational Final Judgment Rule: A Pegddo Amend 28
U.S.C. § 1292, 6Georgetown. Law Journal, 1025 (1978-1979).
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not immediately after the order but upon a finalgment. Of course, the
correction of the damage could come, in individcases, at a higher cost
than it could if an immediate appeal was allowedwdver, since the
potential policy consideration behind FJR outweittes potential damage a
party could suffer from an order, the rule is uphélor example, if a court
orders that the action is not barred by period binétation and proceeds to
trial and later an appellate court, which revieWws tourt order upon final
judgment, finds the order erroneous (that is, ifinds that the action is
actually barred by a period of limitation), theatrheld in the lower court will
become simply a wastad®This means, the party is made to go through
unnecessary trial just because he has to wait fimail judgment is given to
get the order corrected. However, this possiblealrdf the party, as it is by
the time the order is given, does not outweighpbssibility that the order
may not be found erroneous by the appellate cdbd, party can use
immediate appeal to harass the opponent or he mesaipin the merit and
thus he may not need the appeal ultimately, to narfewv’! So, the FJR is
on the premise that the cost to fix the damagena@reoneous order could be
higher whenever the erroneous order is correctexh dipal judgment than
immediately after it is given, but still the damdmyethe order must still be
reparable to make it appealable only upon finagjjndnt. In other words, the
rule applies only if the damage by an erroneousroireparable by appeal

upon final judgment.

The above analysisy contrario reading, states that if the damage by an
erroneous order is not reparable by appeal upaal jfudgment, then the
order should not be subjected to FIR. It does rakensense to stick to FIR

1 Note that trial is in most cases the most expenpart of a proceeding as, for example, a
party must bear the cost of transportation andratkpenses of her withesses.
11 See supra note 9 and the accompanying text.
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and extend its applicability to any case which does even fit into its
underlying premise, which is damages caused byneows orders are
reparable even though appeal from the order iswvalioonly upon final
judgment. Accordingly, the adherence to the rulesdmot make sense
regarding the appealability of a court order wigdes against the referral of
the dispute to arbitration because the damage fammerroneous order

against arbitration is irreparable unless immedagieeal is allowed.

A party enters into an arbitration agreement asefepence to litigation to
prevent herself from delay, high cost and publicithich is usually
associated with court trial. If immediate appealnst allowed from an
erroneous court order against arbitration and ef pno arbitration party is
compelled to wait until the court goes into the inand finally gives
judgment, then she will be exposed to the veryufestassociated with trials
and which she wants to shield herself from by emgeinto the arbitration
agreement in the first place. This damage can néermade good
thereafter® Therefore, the FJR extending to orders againstratibn as
provided in Art.320(3) Civ. Proc. C. must not b# te stand as it is because
that goes contrary to the underlying premise &-Fekrroneous court orders
are reparable upon final judgment- as the damiage &n erroneous court
orders against arbitration can never be made guadtiout an immediate

appeal.

2 For example, how can a party recover from the ipitplthe dispute causes if it once
undergoes a court trial which is held publicly? Nery purpose of referring disputes to
arbitration will be lost for good if the disputeaace made to undergo a public trial.

7
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[ll.  The Immediate Non- Appeal ability of Court Orders
against Arbitration Leads to Absurdity

The first absurdity is that if an erroneous coudes against arbitration is to
be corrected after the lower court gives final jmggt, the only way it can
be done is by the nullification of the lower cosarfudgment and mandating
the parties to submit the outstanding dispute toitration.®®> However,
appellate courts need not nullify the judgment ssl¢he lower court is
inherently incompetent to handle the dispute buégjjudgment onf or the
judgment is deeply flawed® In other situations, appellate courts are
supposed not to nullify the judgment rather to Soize it and either to

confirm, or modify or reverse if

So the question is: Is a court, which erroneouglyoies the arbitration
agreement and entertains the dispute and givesdgmient inherently
incompetent or is its judgment deeply flawed? A rtocan never be
considered inherently incompetent (naturally urtbthandle a dispute which
it would competently handle in normal circumstangest because it handles
it despite the presence of arbitration agreemeaspide the court’s error in
ignoring or wrong understanding of the arbitratiagreement over the
dispute, the judgment given on the merit of theutie cannot be taken as

13 Note that, in section II, it was shown that refegra dispute to arbitration after a judgment
on the merit is given by the lower court achievething of the very objective of parties

referring of disputes to arbitration that is to edfiemselves from costly, time-taking and
public trial. Even if we hold that it achieves sdhirg, as we will see in this section, it still

leads to absurdity.

1 For example, if the court lacks material jurisitiotto handle a dispute, then it can be
taken as inherently incompetent regarding it. &&eRProc.C,Arts.9,211,

13| a judgment is given without observing fundanamtrinciples of justice and procedures
such as the right to be heard, the right to bel toie an impartial forum, then it can be taken
as fundamentally flawed.

'® Courts need to do this because the objectives afepiural laws such as fostering the
judicial economy and efficiency dictate this, besmthe nullification of judgments and then
ordering of fresh proceeding for every kind abeiis very costly and illogical.

8
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deeply flawed, either. In other words, a judgmeyntsbch a court on the
merit of the dispute can never be taken as deagkirig the observance of
fundamental principles which are designed to engbeat the judgment-

givers arrive at fair and just result, just becaitise on the dispute subjected
to arbitration. Therefore, it is absurd to stickRéR regarding court orders
against arbitration as it compels appellate cototan absurd solution of
nullifying first the lower court’s judgment whicl nheither inherently flawed

nor given by an inherently incompetent body. If fhdgment is not to be

nullified and simply the parties are referred tbitation, then the defense of
res judicata can be invoked to bar the arbitratidrSo, a court order against
arbitration should not be subjected to the FJR/tdasuch absurdity.

The second absurdity is that nullifying the lowesud’s judgment and
referring the outstanding dispute, as the resultthed nullification, to
arbitration sends philosophically unpalatable mgssahat disputes
submitted to arbitration are only arbitrable, norenm any way suitable for
court litigation. The fact that a dispute is reéefrto arbitration does not
imply that it is naturally unfit to be handled bguwts. If that was the case,
courts would not be given the role to exercise sdegree of control over
arbitration® Rather, submission of disputes to arbitration igspthat parties
want the dispute to be resolved quickly, less goatid privately than it
would be if litigation were preferred. Thereforeullifying a court’s
judgment so as to refer the outstanding disputelidration, despite the fact
that the arbitration no more benefits the partreterms of time, money and

" Note also that a judgment given by a lower conrthie presence of a valid judgment
cannot be held void.

18 Note that courts have the power to supervise rathin by such procedures as appeal
(Arts. 350-354, Civ. Proc. C.), setting aside (A%5-357, Civ. Proc.C) and refusal

(Art.319(2)), Civ. Proc. C, the court can refuse émforcement of arbitral awards).

9
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confidentiality sends a wrong message that dispsidmitted to arbitration

are naturally unsuitable for litigatidfi.

IV. The Immediate Non-Appealability of Court Orders
against Arbitration Defeats Arbitration’s Role of
Reducing Court’'s Caseloads

Ethiopian arbitration law is the part the Civil Goénd Civil Procedure
Code?’ And it is possible to assume that Ethiopian aaliitn law has the
objectives of ensuring the enforceability of adtibn agreement$ and

bringing efficiency in the resolution of disputesieh include by easing
courts’ congestion. In Ethiopia, there is no wasttithe arbitration law
cannot be not intended, among other things, to eas& congestion as
courts in Ethiopia are overcrowded with caéeslowever, if a court’s

erroneous order against arbitration is to be ctettafter the court goes to
trial and finally gives judgment on the merit ofethllispute, arbitration’s
purpose of easing court congestion can never bewath The purpose can
be achieved if the court order which erroneouslgpsethe dispute in the
court gets corrected in time and the dispute isrrefl to arbitration before it
undergoes a trial and judgment stages. This is npadsible when an

immediate appeal from a court order against atiminas allowed.

19 Note that parties may prefer arbitration to beteated by a person of high expertise on
the subject matter of the dispute. But this is thet essential reason for a legal system to
design a legal framework for arbitration alongditigation

**See note 7 and the accompanying text

! See,Art.Civ.Proc.C, Art.244(2)(g).

2 But remember that the nullification itself is assard solution as discussed in section Ill.

10
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V. The Immediate Non- Appealability of Court Orders
against Arbitration Could Lead to Abuse by a Party
with a Bad Faith

If an immediate appeal of a court order againsttration is not allowed or
even made compulsory, then the losing party catogxpe FJR to prolong
the settlement of the dispute to the point of fiatstg the other party. A
party whose case is weak may not want to take anediate appeal from
erroneous court order against arbitration as tipelégie court may refer the
dispute to arbitration and it may get decided tpiteators more quickly than
it does in the court. Rather, such a party wantsake her time until the
lower court goes to trial and gives judgment. If hear realizes and the
court’s judgment goes against her favor, then dbs &n appeal from the
order against arbitration to get the whole proocegdin the lower court
nullified and then the resulting outstanding dispreferred to arbitratioft.
To avoid such possible abuse by a party with a veagk and in bad faith, an
immediate appeal from court orders against armtnamust be allowed and

even made compulsory.

VI.  Conclusion and Recommendation

A glance at Art.320(3), Civ. Proc. C. reveals thatourt order against an
objection for the termination of litigation whigksts on the ground of the
existence of arbitration agreement over the disputeot appealable until
final judgment is obtained. However, there are peri reasons to hold that
the rule in the article is not suitable for the appility of such order. The
rule in the article makes sense if the court ofiignnto its premise that the
damages the order causes are reparable evenappeal lies from it upon

final judgment; if it does not lead to absurd s@a¢ such as nullifying

2 But remember that the nullification itself is almsurd solution as discussed in section II.

11
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lower court’'s judgment for no fundamental problemit does not send a
wrong message that only arbitration is the inhenemichanism for the
resolution of a dispute subjected to an arbitraagreement; if it creates a
judicial economy by not keeping erroneously in tert disputes that must
be kept outside the court for settlement via aabiin and if it forecloses the

possible room for abuse by a party in bad faith.

As sticking to the FIR with regard to a court oragainst arbitration leads to
the irreparability of the damage arising from thwler, absurd results,
defeating the arbitration’s role of easing cour&seload, and opening a
room for abuse by a party in bad faith, there isreason to maintain
Art.320(2),Civ. Proc. C as it is. It must be ameahtie exclude its FIR from
being applicable to orders against arbitration andmmediate appeal from
the order must be made compulsory, meaning, if rty dails to take an
appeal immediately, then she cannot do it lateratTéen be done by
inserting a provision in the Ethiopian arbitratitaw a provision which is
similar to the following one:
A court order against the preliminary objection IEw@ying its
jurisdiction, on the basis of the existence of didvarbitration
agreement, of handling the dispute submitted stall be appealable
immediately after it is issued. The appeal shallduged within ----
days of the issuance of the order. If the appelaidged in bad faith,

the appellate court may award damage for the qthey.

12



Introducing a New Scheme: Incorporating Suppression of
Identity Clause as a Limitation to the Principle of Open
Justicein Ethiopian Procedural Laws

Bisrat Teklu Hailemichaél

Abstract

The principle of open justice requires all courbgeeding to be held in
open court. Among other things, it requires thecldsure of the
identity of the parties to the public. However, andcertain

circumstances, the disclosure of the name and ssldka party to
litigation defeats justice. There are times whene disclosure of
litigant’s identity may expose a party to discriiatiion, evasion of
fundamental private interest, or even deny thetiglaccess to justice.
For these reasons, several countries introducetbtiieof suppression
of identity clause: a mechanism that enables gattiditigate a case in
pseudonym and anonymous address. Neverthelessthiopi, this

procedural mechanism is not recognized. Even thaingh country

recognized several limitations to the principle open justice,

including, trial in camera, gag order, and priostraint of non-

publication on media, the Country has not recoghiiee tool of

suppression of identity clause as a limitationHis principle. Even if

there are Constitutional rights and principles thastify the

incorporation of this scheme, the Country has rlesrio implement

this tool in its regular courts. Therefore, thidicke argues for the

L2

LLB (Jimma University School of Law). The authorarc be reached

teklubisrat@gmail.com
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necessity of incorporating the tool of suppressibidentity clause into

Ethiopian laws.

Introduction

Have you ever thought of litigating through a pssudn and anonymous
address? Being Mr. /Mrs. X with an address XXX?cOdirse not, for many
Ethiopians. Nevertheless, its necessity as a limitao the principle of open

justice is not questioned in many jurisdictions.

The principle of open justice incorporates a widgion ranging from the
right to public trial to the public’s right to acx®trial documents, so that the
public can scrutinize the function of couttsrequires the administration of
justice to be done in public. However, this does mean the principle is
absolute. The principle has several limitationsluding, trial in camera, gag
order, suppression of identity clause and priotrag® of non-publication on

the media.

In Ethiopia, the latter limitations, except the ltod suppression of identity
clause, are recognized as limitations to the ppiecof open justice. This
article, therefore, argue for the incorporationtioé tool of suppression of
identity clause under Ethiopian procedural laws. firopounds,

constitutionally guaranteed rights and principlaB for the incorporation of
this limitation. The article briefly discusses theeaning, justifications and

limitations of the principle in Ethiopian courts.

! The principle of open justice is not restrictedctiurt functioning. Rather, it requires all
justice machineries, including, the police, quasiigial authorities and other law
enforcement agencies to administer their functigenty. However, in this article the
discussion is restricted to court functioningd@eFDRE Constitution, Article 12.

14
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The article consists of three sections. Sectiameys the legal landscape of
open justice and its limitations under EthiopiawdaSection Il explains the
meaning of suppression of identity clause and eéisessity to incorporate it
in Ethiopian laws. Following, section Ill pinpoindg®me notable experiences
of countries and provide for hypothetical scenadacement the argument

for the incorporation. Lastly, there will be a carsion.

l. The Principle of Open Justice and Its Limitations in
Ethiopian Laws

The principle of open justice is central to thenpiple of rule of la% and a
requirement of due procéstat require the administration of justice to be
made in publié¢. The concept entrusts the public and the media thigtright

to attend all court hearings and report proceedingdy and
contemporaneousR/indeed, a range of rights and freedoms under EFREF
Constitution supports this principle. Among thesetie right to fair triaf,
the freedom of expressiband the principle of rule of laf.

2 Judicial Studies Board, et aReporting Restrictions in the Criminal Courts at 6
(unpublished, 2009), online atavw.jsboard.co.uk: (visited Aug 5, 2011).

% J. JacobgCivil Justice in the Age of Human Righis 6 (Ashgate Publishing Company
2007).

* S. Bradford, et alProviding Anonymity to those Accused of Rape: Asessment of
evidence at 3 (unpublished) online atvww.justice.gov.uk/publications/research.htm
(visited Aug 3, 2011).

® Human Rights Committe&eneral Comment No.329" Session, af29, CCPR/C/GC/32
(2007).

® The right to public trial, one of the multifacetedtitlements under the right to fair trial is
recognized among other laws, under Article 20(1)thed# FDRE Constitution, the Civil
Procedure Code and Federal Courts Proclamation 2861996. Note that, under Civil
Procedure Code also Articles 180 and 264 that requjudgment to be rendered in an open
court and witnesses to be heard in an open cospeptively are indications for the
recognition of the right to public trial on civihses.

" The right to freedom of expression under Artic%1) of the FDRE Constitution promotes
open justice. The right gives individuals and thedia the right to access information held
by government organscluding courts(emphasis added). The Constitution further aford
freedom of press and mass media under Article 2(#) a view to ensure access to
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Nevertheless, the principle has its own limitatiowkich are the outcomes
of yet equally fundamental principles that theiiettobjective is to secure
justice. Open justice can be restricted where thednfor limitation is
convincingly established; that is, where limitatismecessary, proportional
and does not affect the essence of the principleéhis regard, in Ethiopia,
open justice is restricted for reasons of publoeoy privacy, public morality
and the interest of justiceThe devices Ethiopian laws employ to limit open
justice include, trial in camera, gag order andommestraint of non-

publication on the media.

A.Trial in Camera

Trial in camera is a limitation to open justiceidta limitation that refers to
conducting proceedings in exclusion of all or paftthe public from
attending a hearinf. Note that trial in camera is justified only at &m
where a hearing of a case in public would frustaatsnade impracticable the
administration of justic&"

information to the public. Moreover, the right t@édom of expression entitles individuals
and the media the right to impart information gatdefrom courts. Courts also have no
justification to restrict individuals and journa$sright to impart information they gathered
from courts while the law allows access to triattéa The public has the right to receive
information as the corollary function of journatishat access trial facts. In other words, if
the government restricts the right to impart infation in such a way, it is not only the right
of the imparter (attendant) of the information tigato be violated, but also the right of all
others to receive the information.

8 FDRE Constitution, preamble §t1. The principle of open justice is a requiremeintiue
process. It is proved to be a central componetti@principle of rule of law. In this regard,
the principle of rule of law is a central componinthe foundation of the Constitution.

° See FDRE Constitution: Article 20(1); Federal @stRroclamation: Article 26(2).

19 Bryan A. Garner, edBlack’s Law DictionaryWest Publishing Co. 2006).

1 Judicial Studies Board, et,at 7 (cited in note 2).
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In Ethiopia, the FDRE ConstitutidiFederal Courts Proclamatitirand the
ICCPR* recognized trial in camera as a limitation to gimciple of open
justice. Article 20(1) of the FDRE Constitution ogmizes it in lucid terms
by providing:

“In criminal trials a court may hear cases in a sked session with a view to

protecting the right to privacy of parties concedngoublic morals and

national security.”
Note that, the Constitution expressly recognizezdooting trials in camera
only in criminal proceedings. Nevertheless, this does not mean that the
FDRE Constitution does not recognize trial in caamgr civil matters. A
closer look into Article 37(1) of the Constitutiofurther ensures the
recognition of trial in camera in civil proceedinde provision guarantees
everyone the right to bring a justiciable matteatoourt of law and get an
effective remedy. In this regard, the African Corssion on Humans and
People’s Right orDawda Jawarav. The Gambiaheld that, the right to
effective remedy requires the provision of an d@ffecprocedural guarantee
to institute a court proceediffyAmong those is a procedure that guarantees
the protection of the right to privatyand access to justice. Where a case
affects a fundamental private interest of a partyf €air trial is going to be
jeopardized when a proceeding is held out of camée right to get an

effective remedy requires a proceeding to be helthmera. This is because,

12 EDRE Constitution, Article 20(1).

13 Federal Courts Proclamation, Article 26(2).

“ICCPR, Atticle 14.

15 Trial in camera is explicitly referred under therBtitution only under Article 20 that
deals with criminal matters.

' Dawda Jawara v The Gambi€omm. Nos. 147/95 and 149/96, 2000 ACHF35 (May
11, 2000).

" Normally all trials affect the right to privacy tifigants. But, this does not mean that all
trials must be held in camera for the protectiothefright to privacy. Fundamental concepts
of justice such as fair trial overcome holding Itrin camera. In other words, such
fundamental rights advocate for open justice. H@wewhen the private interest at stake is
a more fundamental the principle of open justiselftadvocate for trial in camera.
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first, if trial in camera is denied, individuals yneestrain from vindicating
their rights in a court of law for fear of evasiohtheir fundamental private
interest'® This will in turn drastically affect the right taccess to justice.
Second, under some circumstances, publicity ofstmaay impair honest
provision of evidence and create btasThis will then affect the right to
access to justice that stands for the right to @eteffective remedy.
Accordingly, the interpretation of Article 37(1) ¢fhe FDRE Constitution

makes it clear that incorporation of trial in camer civil trials.

In general, Ethiopian laws recognize the exclusiball or part of the public
from attending a hearing of a case, both in cind ariminal trials where the

interest of justice requires $d.

B. Gag order on Trial Participants

Gag order is another limitation to the principle agen justice; a restraint
that prohibits parties from releasing informatidrey gather in trial. It is a
restrain on lawyers, witnesses, court personnelathers directly involved
with the trial from making any extrajudicial statemts outside the court

setting, including the press.

18 J. Morris, The Anonymous Accused: Protecting Defendants' KightHigh-Profile
Criminal Cases44: 3 Boston College Law Revie@23 (2003).

Y gee id.

2 |n addition to the Constitution, Article 26(2) dhe Federal Courts Proclamation
recognized trial in camera both in civil and criadinrials. It allows a trial to be held in
camera, for public safety, state security and jpuiidicency. Moreover, several international
human rights instruments ratified by Ethiopia, sashthe ICCPR and the Banjul Charter
recognized trial in camera as a limitation to opestice.

2 Morris, 44: 3 Boston College Law Review at 90#ditn note 18).
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In Ethiopia, the procedural rules in force arergil@bout the incorporation of
gag order. However, the Criminal Cé@einpoints the incorporation of this
concept in the legal system. The Criminal Code uidgcle 450 punishes a
person for disclosing facts that come to his/hesvdedge in the course of
proceeding, where such information is declaredesdry a court’in other

words, the latter provision deals with gag ordefoibids all parties involved
in the case from discussing any aspect of the wébe both the media and
the member of the public. This shows the incorponabdf gag order on trial

attendants, where the court believes the secreayait is necessary.

Nevertheless, gag order may not prohibit a pamynfdisclosing the name
and the compliant or the defense made, or for wgee from disclosing the
name and the title of the suit. This is because dbestruction of the
procedural codes does not give any room for suekricgon. First, the
Codes require a party to institute a claim indiggtihe name and address of
the parties to litigatioA? In addition to this, a critical provision undereth
Civil Procedure Code is that, it requires the ddéem to appear in the first
hearing with his statement of defense after s/beives the compliant made
against him/her. Through all these stages, the £ndeer set a procedure to
call parties and witnesses, and order them to Reepecrecy of any fact in a
case. At the same time, it is obvious that the igmridisclose such
information to others. This makes the name of ttigs, and the allegations
a public knowledge. The only exception left, theref is the hearing of
evidence. Therefore, gag order under Article 45@fljhe Criminal Code

looks to be effective only in the hearing of evides.

? The Criminal Code of the Federal Democratic Rejpubf Ethiopia (2004), Federal
Negarit Gazeta,"dof May, 2005, Addis Ababa (hereinafter Criminald@p

% Criminal Code, Article 450(1).

24 Civil Procedure Code, Article 80.
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C. Prior Restraints of Publication on the Media

Prior restraint of non-publication on the mediaersfto the prohibition of
declaring or announcing information to the publging any mass media
communicatiorf> Such restrictions could be either statutory ocrdisonary
in nature?® Moreover, such restrain of publication on medialddoe either

short term or long term.

In Ethiopia, prior restraint of non-publication tre media is provided under
Article 451(2) of the Criminal Cod®. The cumulative reading of Articles
451(2) and 435 of the Criminal Code punishes aqgpetbat publishes any
information or court document, including the comsgeaf a judgment that is
forbidden by law or by the order of the court nothe published® This

provision is furthermore in line with the FDRE Cianhdion and Mass Media

Proclamatiorf’ Moreover, the Code is open in granting a courtpieer to

% Garner (cited in note 9).

®Bradford, et al (cited in note 4). Statutory refragtrestrictions are those restrictions that
explicitly restrict non-publication under certaiimotimstances. They are absolute and do not
give any discretionary room for the court to allgwblication. On the other hand,
discretionary restrictions give a court or any cetept authority to decide on the
prohibition of non-publicity. In general, both tygpef restrains are designed to serve one of
the following purposes: (1) to protect childrergtirns and vulnerable witnesses, and (2) to
ensure that media coverage does not create afrisérious prejudice to a case by unduly
influencing judges. As Justice Black expoundedLiggal trials are not like elections, to be
won through the use of the meeting-hall, the radig the newspaper." Therefore, at times
the court may lose fairness following publicatiansestrain must be made on publication.
See alsdHigh Profile Criminal Cases, Cornell Law Review?at

2" Criminal Code, Article 451.

% The English version of Article 451(1) uses the avtpublishes” instead of “publicizes” or
“communicates”. This seems the provision is retddo print media. However, under the
law the word “publish” is used to represent the dvdcommunicate”. This is further
supported by the Amharic version of the Code. Theharic version provides ‘ ftch?
®LI° NGCL M- ¢-ThAhA 1427 avIAR...” The phrase #»7AR” or its equivalent
“communicate/discloses to anothextend the application of the provision to medidiser
than the print mediéee als@sarner, (cited on note 9).

% FDRE Constitution, Article 29(6); Freedom of Mddedia and Access to Information
Proclamation (2008), Federal Negarit Gazetd, of December 2008, Addis Ababa.
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restrict either short term or long-term media réipgron trial facts, orders
and decisions. Relying on Article 435 of the CrialifCode, a court can
prohibit the publication of a trial fact after aseahas been dispos&dThe

reading of this provision gives the impression thatourt may prohibit the

publication of a trial fact after a case has bespased

1. Filling the Gap: Incorporating the Tool of Suppression
of Identity Clause

In the previous section, | have illustrated the-maorporation of the tool of
suppression of identity clause under Ethiopian laiasvever, a deep insight
into the recognized limitations to the concept pémw justice necessitates the
incorporation of this tool. The limitations incomated as a limitation to the
latter principle have their own peculiar drawbatkat incapacitated them
from protecting the rights of litigants in, a highofile criminal case, under
the threat of discrimination and victims of a sdxafience. The rights of
such litigants can be effectively protected if ttuml of suppression of
identity clause is incorporated under Ethiopiandawhis section, therefore,
illustrates the meaning, justification and impodanof suppression of

identity clause as a limitation to the principleopfen justice.

(Hereinafter Freedom of Mass Media and Access forfmation Proclamation), Articles

4(2) and 12(2).

30 Article 541(2) of the Criminal Code makes a crosference to Article 436 of the same
Code.

31 Article 451(2) of the Criminal Code provides “pidaition forbidden- by the order of the
court is punishable...”
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A. Anonymity/Suppression of Identity Clause: General Overview

In ordinary parlance, anonymity refers being nomad or identified?
Under procedural laws, also the meaning of anorymsitsimilar. Under
procedural rules, anonymity or its related termupesym refers to a tool
used to suppress the identity of a person; itt@oawhere a person presents
itself before law enforcement agencies with atfmis name and anonymous
addres$® In other words, where a party presents before artco
anonymously, no one can identify him/her. He walvl a fictitious name
and address where no one can track him/her withdrijmame or address. It
is only the organ that gave such name and addremsother organ entrusted
to the coded information of the party that can tdgrand track the real
identity of the party to litigation. This is whatewcall anonymity or

suppression of identity clause.

The procedural rules of various countries allowtiparto engage in litigation
anonymously under exceptional circumstafitiéhile doing so, they conduct
the trial in a closed session, and oblige tria¢radints, including, witnesses,
parties to litigation and the judge from disclosiig name and address of
the anonymous partyThrough this, the tool secures the confidentiaify
the identity of a party allowed to litigate throudictitious name and

anonymous address. This has a special importamcpafty to litigation may

S — (1986), Webster's Ninth New Collage DictionarMerriam-Webster INC.,
Massachusetts.

% W. Matheson and A. SmittBecoming Jane or John Doe: Can Civil Litigants Use
Pseudonym to Protect Their Privagy27 Canadian Privacy Law Review, 81 (2010)

34 Morris, 44: 3 Boston College Law Review at 923(@ibe note 18).Witnesses and accusers
are also rarely allowed to engage in the systenh \&itpseudonym or anonymously.
However, the scope of the article is limited totigarto litigation. Therefore, the writer will
not focus on accuser and witness anonymous paticip in litigation. For the latteBee
Criminal Procedure Code, Article 14 aRudotection of Witnesses and Whistleblowers of
Criminal Offences Proclamation No. 699/2010.

% Bradford, et al, at 4 (cited in note 4).
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suffer an irreparable harm if s/he litigates thdoings/her genuine name and
address®

Now it is important to note that, the writer is redying that the adverse
party in the litigation should not be aware of ttentity of the anonymous
party. It is obvious that the adverse party camproperly vindicate its right
without knowing the proper identity of the otherfgaThe adverse party’s
knowhow is necessary for the proper implementatbrthe due process
clause under the Constitution. For this reason athesrse party knows the
real identity of the anonymous party to litigatitfowever, this adds another
obligation on the adverse party. S/He will be odtigo keep the name and
address of the anonymous party secret. If s/héodiss the name or address
of the anonymous party, s/he will face both civitlariminal liability>’Even
more, where the disclosure of his/her own idenfitgy certainly cause
jigsaw identification of the anonymous party, théverse party will in
addition be obliged not to disclose its own idgntit

Furthermore, the anonymous party may be compelbedigclose his/her
identity to witnesses. This is because most testias are ineffective if the
witness is not aware of the identity of the part@stigation. Therefore, the

identity of the anonymous party may be disclosedviimesses where the

% The Canadian legal system employs a three titéedore allowing a party to vindicate its
right anonymously. These are; (1) whether thei® serious issue to be tried; (2) the likely
hood of irreparable harm; and (3) the balance ofrenience.

37 Bradford, et glat 4 (cited in note 4).

¥ Jigsaw identification refers to a situation wherébe identity of a person protected by
suppression of identity clause can inadvertenticldsed because of the disclosure of the
name and/or address of the other party to litigatiithout any breach of law. For example,
if a case refers to the name of a defendant, &ifabiat rapes his daughter. The victim will
be identifiable to the public, without any violatiof the law. This is what we call jigsaw
identification.
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disclosure of the identity of the litigant is nesay for giving a proper
testimony?*

Again, a witness that is aware of the identityh®# anonymous party for the
interest of justice will be obliged to protect thecrecy of the identity of the
suppressed party. Moreover, where the disclosuteeohame of any other
participant of the litigation, including, witnessemay cause a jigsaw
identification of the anonymous party, courts arbliged to order

participants in the litigation to engage in a ghitough a pseudonym and

anonymous address.

From what is illustrated above, one can easily tstdad that suppression of
identity clause has its own unique features thstirdjuish it from gag order
and trial in camera. While the rest of the limbas does not limit trial
attendants from disclosing the identity of a pamluding, the name and
address of a party to litigation, suppression ehidty clause keeps the name
and address of the party confidential. Through, thigids justice by keeping
the identity of parties to litigation secret whehe interest of justice so

requires.

B. The Non-Incorporation of Suppression of Identity Clause under
Ethiopian Laws

Both the Civil Procedure Code and the Criminal BPdace Codes of
Ethiopia do not incorporate the tool of suppressindentity clause. This

can be explained from different angles. Among thdse rules related to the

% In some instances, the identity of the anonymoadypmight not be necessary for
properly testifying. For instance where the testigneelating a defense afabi is given to a
party whose identity is disclosed mostly discloding identity of the litigant has no use.
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institution of proceedings and the rules which goawehat follow can best

explain the non-incorporation of the tool of sugsien of identity clause.

In the Civil Procedure Code, the names and fulreskks of the plaintiff and
the defendants are required to be explicitly mewtibin pleadingd’ The
model formats of pleading included in the first edtle of the Code also
require the sam#&. Moreover, the Code provides no exception to thle.r
Failure to incorporate the full name and addresa pérty to litigation in a
statement of claim, or defense will result automagjection of the pleading
for technical insufficiency” Due to this, the Code gives no room for the
incorporation of the tool of suppression of idgntdlause, even through

interpretation.

The same is true for the Criminal Procedure Codécla 111(1)(a) of the
Criminal Procedure Code requires every criminakgldo contain the name
of the accusetf Furthermore, this rule is strengthened in the foafhcharge
provided in the schedule contained at the backhefGode that require the

name and address of the accused to be incorpdratedhargé? The same

“0 Civil Procedure Code, Article 222(1)(c) and Aric241(1).Seealso R. Sedler (1968),
Ethiopian Civil Procedureat 171(Haile Sellasie | University, Addis Ababa). The aim
true at the first hearing of the suit. At this abe court is required to examine the identity
of the parties pursuant to the information providedhe pleadings before it proceed to the
merits of the allegations.

“l Civil Procedure Code, Article 80(2). Note thate tivil Procedure Code requires a
pleading to be written in a form nearly as possfblend in the first schedule.

“2 Civil Procedure Code, Article 229(a) and 238(1).

*3In Ethiopia, petty offences can be prosecutedowitta charge. Nevertheless, this does not
mean parties engaged in petty offence litigatiom @zppress their identity. The principle of
open justice, which is the core component in judiproceedings, requires parties to petty
offence litigation to present themselves in an opeurt through their name and address.
Furthermore, if one sees both the gravity of thierafe and the intensity of the interest
involved in petty offences there is no strong ficdtion to conduct petty offence trials
through a pseudonym and anonymous address.

*4 Note that, the forms of charge shall comply whik tequirements at schedule two of the
Criminal Procedure Code.
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holds true at times of private prosecution alsas Htl shows the absence of
any exception to the rule of disclosure to theiparhame and address in
Ethiopian Courts. In other words, the tool of suggsion of identity clause is

given no place in Ethiopian procedural laws.

C. Constitutional Rights and Principles that require the Incorporation

of Suppression of Identity Clause under Ethiopian Laws

Previously, it was indicated that Ethiopian progadliaws have no room for
litigating through a pseudonym and anonymous addrékis makes our
procedural rules short of a necessary limitatiosersal to enforce various
constitutional rights and principles, such as igatrto access to justice, the

right to privacy and the principle of the best et of the child.

1. Theright to accessto justice

The first constitutional right that requires theoarnporation of the tool of
suppression of identity clause for its effectivdoecement is the right to
access to justice. This right entitles everyoneriplet to bring a justiciable
matter before a court of law, and obtain a decisiojudgment®It entrusts
every person the right to bring a justiciable nratiefore a court of law and
access an effective remefyFor this, it necessitates the presence of
procedural mechanism that enables individual's sscdéo a trial
courf'without any fear of discrimination or publicity dfieir confidential

information®® At times, where litigating a right in an open doexposes a

5 FDRE Constitution, Article 37(1).

6 Dawda Jawara v The Gambi€omm. Nos. 147/95 and 149/96, 2000 ACHF35 (May
11, 2000).

" See id.

8 UNAIDS, HIV Related Stigma, Discrimination and Human Righislations: Case
Studies of Successful Programnae$3, UNAIDS/05.05E (2005).
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party to discrimination or discloses its confidahtinedical record, a victim
may restrain from taking its case to a court of.f&Whis makes individuals
forfeit justice for core values of living with treociety. For this reason, the
right to an effective remedy requires a procedunathanism that enable
such persons vindicate their right anonymouslyhoough a pseudonym, so
that they can effectively access justice. In otlierds, the right to access to
justice under Article 37(1) of the Constitution Isalor the introduction of

suppression of identity clause under Ethiopian law.

2. Theright to privacy
The right to privacy is a fundamental right recagui in the FDRE

Constitution®°

The right normally incorporates both entitlemenida
freedom®* The entitlement component of the right incorpasatee right to
keep one’s private matters confidenfaDn the other hand, this component
imposes a duty to confidentiality on organizatiaasl persons that have

access to the confidential information of a perSon.

Normally, when a person sues or is sued in a ocolulaw, his privacy is

always affected regarding the concern under disPutowever, this does
not mean all trials shall be confidential and setr&his is because, under
normal circumstances, the principle of open justigerweighs the right to

privacy for the effective enforcement of the rigitfair trial and due process

* See id.

% FDRE Constitution, Article 26.

*L UN Committee on ICESCR (20003eneral Comment 14 on the Right to He&léh(UN
Doc E/12/20000/4).

*2 canadian AIDS Society (2004Risclosure of HIV Status after Currier: Resources f
Community Based AIDS Organizaticats/-3 (Canada).

> See id.

** Matheson and Smith, 7:7 Canadian Privacy Law Rewie81 (cited in note 32).

* M. Sepulveda, et alUniversal and Regional Human Rights Protection: €asnd
Commentarieat 319 (University for Peace 2004).
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of law.>® Nevertheless, under exceptional circumstancegeaia private
interest may overweigh the principle of openness,tlsat it requires a
proceeding to be held without disclosing the idgraf a party to litigation”
Especially, where a suit relates to sexual offerimda/een family members,
breach of medical records, such as, records thaw sh party’s positive
HIV/AIDS status and medical malpractice, the rigiot privacy may
overweigh the right to openne¥sThis is because most of the times the
disclosure of the parties’ identity in such suitsaddition to the evasion of
the parties privacy, fuel stigma, discriminationdastress on vulnerable
groups, including, children and persons living WHiV/AIDS (hereinafter
PLHIV).

3. Best interest of the child

Article 36(2) of the FDRE Constitution requires edlurt actions concerning
children to primarily take into consideration thesb interest of the
child.>°Consequently, the best interest of the child reguthe adoption of
special measures to protect childP@mccording to this principle, a child’s
welfare is a paramount consideration when evergtlegise is weighed in a
court of law® The interest of the child is a trump card in evééegision of a
court. In addition, anything that fundamentallyeats the child’s wellbeing

requires a careful consideration in any court pgecé&herefore, according to

* gee id.

" Morris, 44: 3 Boston College Law Review at 923{ditn note 18).

8 See id.

% See alsdAfrican Charter on the Welfare of the Child, Ahtict.

€ Office of the United Nations High Commissioner fduman Rights,CCPR General
Comment No. 16 on the Right to PrivaB¢™ Session af 1, 04/07/1989 (1989).

®1K. Schilling and M. Fisher, Privacy and Open Juesiiic the Family Courts — Part 2 at 2
(unpublished), online at http://nt4992.vs.netbene fit.com/resources/
pdf/Privacy_in_the Family Courts Part 2pd¥isited Oct 12, 2011).
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this principle, where disclosing the identity ofchild in litigation would
frustrate the future upbringing and personalityaathild it requires courts to
allow a child to engage in the system anonymoustgugh his/her legal
representative. Even, sometimes, if disclosingitlemtity of his/her legal
representative or the opposite party may certaimike known the identity
of the child, the principle requires the suppressid the identity of the
minor's representative or the identity of other tjgar to the litigation.
Otherwise, compelling the child or his represem&atio vindicate a right
through his/her real name and address at timegewdueh order would have
a violent effect on the upbringing of the child Mebibe denying a child his
right under Article 36(2) of the Constitution. Théare, impliedly, Article 36
of the FDRE Constitution requires the incorporatioh suppression of

identity clause under the Country’s proceduralsule

[11. Suppression of Identity Clausein Action: Experiences of
Foreign Jurisdictions

Countries recognized the tool of suppression ontitke clause for the
prevention of harm and the protection of the inmbc&hey allow a party to
litigate in a pseudonym if they find out that heghti face an irreparable
harm if he litigates in his real name and/or adslrd=ollowing, in this
section, | will examine some of the practical apgiions of the tool of
suppression of identity clause. In doing so, théxtisn navigates the
experiences of other countries with a special emighan discrimination-
related suits. Moreover, the necessity of the fomn the perspective of
crimes of transmitting a disease is analyzed frioenperspective of Ethiopia.
This will help one understand the practical sigfice of the tool in the

Ethiopian legal system.
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A. HIV/AIDS Related Discrimination: the Indian Experience

Suppression of identity clause is one mechanisnpriatecting litigants from
discrimination. At times where instituting a prode® by exposing the real
identity of a person to the public may expose han/to discrimination
countries can effectively use the tool of suppmsxf identity clause to
protect him/her. For instance, if one sees thealmdexperience, persons
discriminated against on the account of their HIgsifive status can
vindicate their right through a pseudonym and anumys addres¥.
Experiences also show that, in India, workers wheehbeen discriminated
against and lost their jobs on account of their H&itive status vindicate
their right using the tool of suppression of idgntilause®® This is because
Indian courts take into account that numerous studihich have proved that
people living with HIV/AIDS are often afraid to go court to vindicate their
rights for fear of their HIV status will be disckx to the public at large, and
that they will suffer discriminatioft’

It is for this reason, the UNAIDS also recommendedntries to enact a law
that enable PLHIV and those vulnerable to HIV i@t claim their rights
through a pseudonym and anonymous addféé® same is true in
England®® In X v. Y the English Court of Appeal held that preserving
confidentiality of hospital records overweigh thabpc interest inopen

justice (emphasis added), because people living with HIVstmot be

2’3, Metha and K. Sodhijnderstanding AIDS: Myths, Efforts and Achievement§42
(A.P.H Publishing Corporation 2004).

3 UNAIDS, at 63 (cited in note 48).

% See id at 64.

% Metha and Sodhi, at 142 (cited in note 62).

% Courts and Justice in the Era of HIV/AIDS: Intration to the Workshop, Judiciary of
Zambia, Zarain, Lukasa, Za mbia, *12, (unpublishe@007), online at
<www.hcourt.gov.au/assets/publications/...justiceisyikirb  yj 15feb07.pdé  (visited
July10, 2011).
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deterred from seeking appropriate testing and rtreat®” Through this,
India and England are able to protect PLHIV fromscdimination and ensure
their right to bring violations before a court afl. Lastly, it is not hard to
concede that the tool of suppression of identigusé may also have an
enormous contribution to protect the right of pessovulnerable to

discrimination and ensure justice in Ethiopian teur

B. Suitsthat may entail Discrimination: the US Experience

An important case that employs the tool of suppoessf identity clause is
the Doe v. Stegallcase before the United States Fifth Circuit Canfrt
Appeal® In the case, the plaintiff, a mother of two miwbildren obliged to
practice a daily religious observance in the cosnpyublic schools against
their interest, brought the case on behalf of himomchildren®® In the case,
fearing the harassment and violence directed aighgrsfamily, following
the institution of the suit, the mother sought toert to keep the proceeding
anonymously? In other words, she prayed the court to proceeoutih a
fictitious name and anonymous address. Following, tthe court holds,
suppressing the identity of the mother and herdohii does not obstruct the
public's view of the issues involved in the casetlw court's process of
resolving the disput€. That the fairness of the proceeding is not losenvh
one party is involved in the lawsuit under a fiotis name under exceptional
circumstances and allow the proceeding to proceemhyanously for the
protection of the family from violence and discriration’? It allows the
mother to litigate on the name “Doe” which is anmoys.

7 See id.
% Morris, at 922(cited in note 18).
9 See id.
Y'See id.
" See id.
2 gsee id.
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This case precisely shows the importance of supfe®f identity clause at
times where discrimination is inevitable if the miiéy of a party to litigation
is disclosed.

C. Crimesrelating to the Transmission of Diseases

The right to privacy of individuals requires the dmal records of
individuals, including, victims, witnesses and defants to be kept
confidential. Recent practices also show laws imesgurisdictions employ
the mechanisms of suppression of identity clausecomes related to
transmission of a diseaseEven, the Ethiopian Criminal justice system
allows reporting of crimes anonymously under exiosgt circumstance¥.
However, the Code neither recognizes anonymousepai litigation. Of
course, anonymous prosecutor is not imaginabléénBthiopian Criminal
Justice Systerft. Nevertheless, the writer believes, anonymous diefiets
should be there, especially, where a case cont@msmission of a disease.

As far as my belief is concerned medical recordgpe@fsons, accused of
transmitting a disease shall be kept confidentigéss they are found guilty.

This is because a suspect accused of transmittidgsesase is presumed

3 In England the name and address of a victim oxaial offence is not disclosed to the
general public except at times where the victimsemts for the disclosure. This measure is
taken by taking in to consideration the harm anstreéss caused by publicity could
discourage complaints from reporting sexual offesnaed anonymity could help ensure
perpetrators doesn’t escape prosecution.

4 Criminal Procedure Code, Article 12.

S In the Ethiopian criminal justice, the governmeapresents the victim in litigation.
Therefore, the recognition of anonymous Prosechitar no significance. Even, if we see
private prosecution, it is allowed under exceptiari@umstances. It is recognized for non-
serious crimes. This shows the minimal importanteéhe concern and the unnecessary
challenge to recognize suppression of identity sdador the protection of Private
Prosecutors.
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innocent until proven guilty® Where, he should not suffer by the disclosure
of his medical record before he is found guiltytloé crime s/he is accused
of. Therefore, this can only be achieved througk, tbol of suppression of

identity clause.

If the tool of suppression of identity clause i¢ anforced in Ethiopia courts,
it is hard to secure the confidentiality of medioatords of a victim before
conviction. The existing procedural devices undénidpian law cannot
protect the confidentiality of the defendants’ noadlirecords. Both trial in
camera and gag order does not keep the medicatdee@$ the accused
confidential. This is because, first, these limitas do not exclude the media
and the public’s right to access trial documenterathe case is once
disposed. Moreover, these limitations does notipibthe attendants of the
litigation, i.e., witnesses, judges, the adverseypand other court officials
from disclosing the name of the parties and the af the suit. By the same
token, the Media can report the latter facts wliiile case is pending.
Therefore, both of the mechanisms in the Ethiopistice system are not
solutions for the confidentiality of medical recserdf criminal defendant.
Therefore, the necessity of suppression of idemtdyse in trials related to
transmission of a disease is hardly inescapabletberprotection of the

innocent.

Conclusion

The principle of open justice and its exceptionghsas, trial in camera and
gag order are recognized and enforced in Ethidp@vever, one crucial

limitation to the principle, suppression of idepttlause, is not incorporated
in the Ethiopian legal system. In many jurisdinBpsuppression of identity

® FDRE Constitution, Article 20(1).
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clause is an effective means to secure individuadjst to access justice.
Where a party’'s right to access to justice (duefoo,example, fear of
harassment, discrimination or stigmatization, ardlamental private matter)
is to be undermined by open justice, an exceptibichvallows a party to
litigate in a pseudonym and an anonymous addreseesled. However,
under Ethiopian law this crucial procedural toohieh is an exception to the
principle of open justice, is missing. For instantake persons whose
confidential medical rerecord is breached, thoskwinlly dismissed of
their work merely due to their HIV positive statubere no one around them
knows about their medical record. They all needpsegsion of identity
clause for the proper enforcement of their righherefore, Ethiopia
indubitably needs to incorporate the tool of suppi@n of identity clause for

the protection of the rights of its subjects.
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The Relevance of Hobbesian Principles of Punishmenh
Today’s World in Light of the Ethiopian Criminal System

Dejene Girma Janka (PhD}

Abstract

Needless to tell that Thomas Hobbes is one of treatgst political
philosophers ever. He is a "7 political philosopher. In his book
Leviathan he discussed a number of issues among which raimi
punishment is one. Here, he explained what punishnmmeans, why we
punish wrongdoers, who can punish (administer pumént), what
condition is needed before a wrongdoer is punislzed the kinds of
punishments to inflict on wrongdoers. At the momaevttile some of these
explanations are relevant, others have become defithis article, | will
explore which of these explanations are still raldvand which have
become defunct, by emphasising the rationale faighument and the types
of punishments Hobbes advocated, by using the giincCriminal Code as
a case in point for a modern criminal system. Asaf its significance is
concerned, this article will be helpful to anyonkomvants to have a better
understanding of criminal punishment. In particuiawill be relevant to
students of criminal law and jurisprudence as #lslavith important issues

pertaining to the institution of punishment.

* Assistant Professor, School of Law, College of Sbccience and Law, Jimma
University. E-mail:dejulaw@yahoo.com/dejene.janka@ju.edu.et
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l. Introduction to Punishment

The institution of criminal law is perhaps one dfetfew primordial
institutions one can find in every society. Thiss® because criminal law,
unlike some other laws, aims at the preventionrafesirable conducts and
thus protects the various interests of the soci@ych undesirable conduct
may be positive or negative. In other words, crahitaw orders the
performance of certain activities thereby prevenimaction or prohibits the
doing of other activities thereby preventiagtion If a person does not
comply with such stipulations, he will be punisheecause by refusing to
comply with the law, he will hinder the protectiah the interests of the
society. That is why, nowadays, it is generallyuad) that the use of
punishmentfor non-compliance with criminal law is one of thmore
important mechanisms through which society attertgpechieve its societal

goals?

If punishment is important in helping the achievein& societal goals, then,
the point worth considering becomes the meaninguofishmenttself. To
begin with, Hobbes defines punishment @s evil inflicted by public
authority, on him that hath done, or omitted th&iat is judged by the same
authority to be a transgression of the law; to #mal that the will of men may
thereby the better be disposed to obediénkke L. A. Hart also defines
punishment as a measure that involves pain or athesequences normally

! Wayne R. LaFave and Austin W. Scétandbook on Criminal LawSt Paul, Minn, West
Publishing CO, 1972, p 21.

2 See John Hogartigentencing As A Human Procesisiversity of Toronto, Canada, 1972,
p 3-4. Of course, there are some scholars who taguept the use of punishment. For that
matter, they view punishment as the survival ofbbasm, bereft of rational foundation,
supported only by inertia of the wish to have vemg® on criminals. See for example,
Edmund L. Pincoffs,;The Rationale of Legal Punishmehktumanities Press, New York,
1966, p 1.

® Thomas Hobbes, Leviathan, (edited by J.C.A. Gaskixford University Press, New
York, 1996, p 205.
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considered unpleasant and that is intentionallyosed by authority on
actual or supposed offender for an offence agésgst rules’ Although the
two scholars do not seem to converge on the purpbgeinishment, they
both tell us that punishment is an unlikeable memasuposed on a person by
an authority for the violation of law. So, the fabat Hart, as one of the
contemporary political philosophers, shares sometp@n the definition of
punishment with Hobbes conveys the message that sbrtihe elements of
Hobbes’s definition are still relevant. In the Eipian criminal system, the
conceptpunishmentis not defined although its justifications, as wdél

consider later on, are mentioned.

Hobbes, after defining punishment, tells us thatright to punish emanates
from one’s act of giving away the right to punisivengdoer (save oneself)
and voluntary assumption of the duty to assist unighing such persch.
Then, the government punishes a wrongdoer for tesepvation of all the
subjects. According to John Locke, in a state of nature,rgwee has by
nature the right to punish those who violate thve dd nature with a view to
preserving the life, liberty, health, limbs or gsoaf his own or of another;

but this right is given away when individuals foansociety through their

* H.L.A Hart, Punishment and Responsibility: Essays in the pbilbg of Law 2" ed,
Oxford University Press, New York, 1968, p 4-5.

® At this juncture, it should be noted that Hobkesfi the opinion that a guilty person has
the right to resist punishment. This recognitioHabbes, it is argued, about the right of the
guilty person to resist being punished by a lavdalereign, who also has the right to
punish, precipitates a crisis in his political thebecause these two rights cannot co-exist
within the same conceptual and political systemusThHobbes needs to rescind his
declaration of the right of a guilty person to segiunishment. For more on this issue, see
THOMAS S. SCHROCK,THE RIGHTS TO PUNISH AND RESIST PUNISHMENT IN
HOBBES'SS LEVIATHAN he Western Political Quarterly, Vol. 44, No. 4,iubrsity of
Utah, Dec., 1991, p 853-854.

® Thomas Hobbes, supra note 3, p 205-206.

37



Jimma University Journal of Law Vol. 4 No. 1 (2012)

consents. Thus, similar to Hobbes, Locke’s position is ttre government’s
right to punish emanates from the agreement forgin@r, to be more
specific, a society). In Ethiopia, although the rseuof the right to punish is
not mentioned clearly, it is recognized that a erilm a wrong against the
public and the ultimate goal of punishment is, ¢fi@re, the promotion and

protection of public goods.

Hobbes, even if he says there is a right to pubilthe commonwealth
(sovereign), places one fundamental limitation loe éxercise of this right.
He argues that punishment should follow public @ndation; that is,
punishment should be preceded by public hearingcandemnatiofi. Thus,
in the absence of public hearing and convictiorgreéhwill not be any
acceptable punishment. In the case of Ethiopig,niocone can be punished
before he is convicted by an appropriate judiciatjanl® Therefore,
Hobbes’s principle oprior public condemnation to punish still relevant in
the 2£' century criminal system. For that matter, thisipiple is one of the
fundamental principles that are embedded in intenal and regional

human rights instruments.

I. Rationales behind criminal punishment

Now, according to Hobbes, we know what punishmesams, where the
right to punish comes from, and the basic conditmpunish. However, we
still need to know why we punish an offender. Theveer to this inquiry is

" See John LockeSecond Treatise of GovernmeRidited by C.B. Macpherson, Hackett
Publishing Company, Indianapolis, Cambridge, 193fhada, p 9-14, 52-53.

8 See for example, article 1 of the Criminal Code.

° Thomas Hobbes, supra note 3, p 206.

10 5ee articles 15, 17(2), 19(5), 20 (1 and 2) offB&E Constitution.

1 See for example, the stipulations of article 14hef International Covenant on Civil and
Political Rights (ICCPR) (1966), and article 7 dfet African Charter on Human and
Peoples’ Rights (1981).
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seemingly very easy because, as stated before, uneshp an offender
because punishment is designed to meet one orandine basic goals of the
criminal justice system. There is, however, disagrent on what these goals
actually are, although, generally speaking, retidny deterrence,
incapacitation, and rehabilitation are mentioned smme of them.
Retribution one of the oldest goals of punishment, is an ithed the
criminal must pay for the wrong he has done andgbenent should fit the
crime committed.Deterrencerefers to the idea that punishment aims at
preventing further crimegncapacitationrefers to the idea that punishment
prevents a criminal from committing another crimg deenying him the
chance to commit a crim&ehabilitation the latest and perhaps the loftiest
goal of punishment, refers to the idea that a ecraincan be reformed so that

he can function in a civil society without resogtito a criminal behaviouf’

If we know some of the goals punishment is capabkerving, the question
becomeswhich of them should be used as either a sole predominant
justification to punish a particular criminalThere is disagreement among
political philosophers on the answer to this questind we will consider, in

the following few paragraphs, the answers somaaftoffer->

According to Hobbes, the purpose of punishment sataterrence Firstly,

Hobbes argues that the aim of punishmeterir, not revengé? Secondly,

12 See John Hogartlgupra note 2p 3-4, and John M. Scheb and John M. Scheb II,
Criminal Law and Procedutet” ed, Wadsworth, USA, Australia, Canada, and ot{2882,

p 21, and Terance D. Miethe and Hong IRynishment: a comparative historical
perspective 2005, p 15-24, available at
http://books.google.com/books?id=020vr4ZzIXsC&pset=frontcover accessed on 22
June 2009.

13 See, for example, the discussion by John M. Sehehlohn M. Scheb Il, supra note 12, p
21.

¥ Thomas Hobbes, supra note 3, p 207 (emphasis added
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when we see his stipulation on the extent of punestit, he says, punishment
that is not enough tdeterpeople from their wrongful acts is an ‘invitement’
to it because people naturally calculate the benefitheir injustice and the
harms of their punishment and choose the one tpaeaas best for
themselves® So, the two termgerror and deterclearly show that Hobbes

believes that the primary purpose of punishmedeterrence?®

Nietzsche says that one of the primary achievemehfsunishment “is to
breed an animal with the right to make promisesat is, to induce in us a
sense of responsibility, a desire and an abilitiak® and properly discharge
our responsibilities’ As we tried to see before, rehabilitation favours
making a person responsible than threatening hinpuoishment if he

commits another crime. So, according to Nietzsace punishment can

21d., p 195 (emphasis added).

16 Indeed, some people say that Hobbes'’s definitfqgguaishment shows that punishment is
preventiveandreformatorybecause he states that punishment is inflictedhttcend that the
will of men may thereby the better be disposeditedience”. See Jacob Adldihe Urgings
of Conscience: A Theory of Punishment1992, p 60, Available at
http://books.google.com/books?id=0OKvomqplal 0C&pgeB&dg=hobbesian+principles
+of+punishmentaccessed on 22 June 2009. Cattaneo also ar@iewliiie Hobbes rejects
the theory of retribution as an expression of ohéhe baser feelings, that of vainglory as
the fruit of a desire for revenge, he accepts tleory of correction and the theory of
prevention...” M. CattaneoHobbes's Theory of Punishment' in Hobbes StueiesK. C.
Brown, Oxford: Blackwell, 1965, p 288-289 mentioriadAlan Norrie,Thomas Hobbes and
the Philosophy of Punishment, Law and Philosoplgl. 3, No. 2, Springer, 1984, p 313.
However, since Hobbes explicitly says that the aifmpunishment igerror, it may be
difficult to argue how we carreform criminals through terror than through curing.
Moreover, he clear states that punishment shoulddpable of deterring a person from
committing further crimes. Alan Norrie, advancedifferent line of argument in this regard
by claiming that Hobbes's theory of punishment ybrd: deterrence and retribution-the
two great theories of punishment. For Norrie, beition is justified not only on the basis of
revenge, which Hobbes clearly rejects, but alstherbasis of individual consent. See Alan
Norrie, Thomas Hobbes and the Philosophy of Punishment, dradvPhilosophyVol. 3,
No. 2, Springer, 1984, p 314-316.

17 see for example, Austin Sarat (Editofhe Killing State: Capital Punishment in Law,
Politics, and Culture Oxford: Oxford University Press, 1999), P 226 H#alle at
http://books.google.com/books?id=GfuM5vu_4MUC&pg=2A&dg=nietzsche+on+punis
hment accessed on 10 July 2009.
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provoke in people a sense of responsibility, ardesnd an ability to take

and properly discharge responsibilities, it cavaer rehabilitative goal.

Emmanuel Kant favours retribution, the oldest pplecof punishment, as a
supreme value of punishment. According to him, gment is imposed on
a criminal not to promote any good with regardhe ¢riminal himself or the
society but because he has committed a clihtéant has a convincing
reason in his own right for holding his retribusiviposition. According to
him, punishing a person not for the crime he coreditbut to serve a
different purpose is not conformable to the sergent pure and strict
justice’® Therefore, for Kant, the only reason to punishessgn is that he
has committed a crime and the only acceptable porest is that which is
“equal” to the crime he has committ&dHence, Kant rejects the outcomes
of punishment and focuses only on the past. Hs fiosition on retribution
is clearly discernable from his example of the @ligag society where it has
to kill the last killer before it disperses becatise killer deserves f:This
means, unlike Nietzsche and Hobbes who are forvi@o#ing, Kant is
backward looking; that is, he emphasizes what veaee dor the purpose of
punishment than what should be done to avert furthienes. Moreover,
unlike the two scholars who do not consider prapodlity to guilt, Kant
tenaciously holds that punishment should be equatitne; that is, what a

criminal deserves is what is proportional to whedid >

18 Edmund L. Pincoffs, supra note 2, p 2-3.

22 Nevertheless, it has to be borne in mind thatsisometimes impossible to impose
proportional punishment on a criminal. For exampleyw can a person who has committed
genocide be given proportional punishment? Howaaerson who has taken three lives be
killed three times? How can we cause harm to aopewgho has destroyed others’ property
if he does not have any property. Moreover, somesinKant’'s proportionality principle
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Like Kant, Hegel is also retributivist. According thim, punishment is
justified because it is a means of showing a cramihat what he has done is
wrong and he violated other’s right which is binglion him. Hegel holds the
position that a criminal should be punished becdaseare to do so would
amount to validating his wrong deed, which is imftiot with justice. So,
according to Hegel, punishment makes a person n®gthe law he
rejected and repent for the harm he has done rigbténed and cease to do

it again®®

As opposed to the retributive theory of punishmém, utilitarian theory of
punishment is still populdf. In this regard, scholars like William Paley and
Bentham can be mentioned. According to William Ratbe proper end of
human punishment is not the satisfaction of jusboé the prevention of
crimes. Thus, since the sole purpose of punishrieeihe prevention of
crimes, punishment must be proportional to prewentiot to guilé®> Jeremy
Bentham, who extends Paley’s theory, holds thaighument is one of the
tools in the hands of the legislator to augment ttital happiness of the
community. Thus, if punishment is not greater tkf@e happiness it brings
about, Bentham does not support its use becausshpuent by itself will be

evil.?®

In any case, for the utilitarian theorists, punigiinhas the purpose of
preventing future crimes either by the criminal beth or by other members

may lead us to unacceptable conclusion. For examptauld a person who rapes a woman
be raped? If so, by whom?
% Edmund L. Pincoffs, supra note 2, p 11.
24 i
Ibid.
%\d., p 17-18.
#1d., p 20.
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of the community’ Accordingly, they support that punishment should
necessarily be proportional to prevention. Thuseirthprinciple of
proportionality is different from the principle oproportionality of
retributivist scholars. For the latter, proportibtyapertains to the crime
committed (the guilt of a criminal) whereas for tloemer it pertains to the
prevention of further crimes, which means, punishinvehich is greater or
less than, as the case may be, the harm causeecamposed. Note that,
according to Utilitarians, if lenient punishmentnceffectively prevent the
commission of further crime, it should be prefertedsevere punishment as

it will cause less hardship to the criminal andlesst to the sociefy.

At this juncture, it is important to note that Hasbis one of the utilitarian
theorists in relation to the theory of punishmeetduse his formulation is
that we punish people to deter them from commitfimgher crimes and
punishment should correspond to what is necessaglgter the commission
of further crime<? Incidentally, it should be raised that those tistsrwho

support rehabilitation as a justification for pumigent can also be utilitarian
because they focus on the consequences of punishthan looking

backward like retributivist theorists.

It should be noted, at this point in time, that th#itarian theory of

punishment is not free from criticism. It is arguth@t, at times, it may be

d., p 21.

% For more on this, see generally, Milton GoldingEditor), Punishment and Human
Rights, Schenkman Books Inc, Rochester, Vermor&11p 3.

29 of course, some argue that Hobbes is a foreruoh&ter philosophers. For example,
Cattaneo writes; ‘Hobbes's conception containsstrce the basic principles of a utilitarian
theory of punishment, principles that were latevedeped and elaborated by Beccaria and
Bentham’. M. CattaneoHbbbes's Theory of Punishment' in Hobbes StudisK. C.
Brown (Oxford: Blackwell, 1965), p. 289 mentioned Alan Norrie,Supra note 16p.
299.
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violative of the fundamental human rights. For amele, in as long as it is
beneficial to the greater number, it may be posdiin an authority to punish
an innocent person (say sentencing him to deattjdnying up evidenc#

It should also be noted that such punishment isallyorwrong. But,
punishment based on evidence that is framed iscu#ptable to people like
Hobbes because when Hobbes requires prior pubtidezonation to punish
a person, he means condemnation based on genudenew, not the one
based on forged evidence.

Finally, regardless of the different justificatiossholars offer to justify the
use of punishment, reliance on any single principlao more acceptable.
For example, Hart argues that nowadays the olebtdat there is just one
supreme value or objective in terms of which aksfions pertaining to the
justification of punishment can be answered is rearacceptable; instead,
what is acceptable is realizing that different piphes can be used to justify
punishment under different circumstanceghere are also other scholars
who argue, in accord with Hart, that reducipgnishmentto a single
meaning or purpose is not tenafaVhat this, in effect, means is that what
is acceptable in the current world as the bestficastion for punishment is
joining these justifications; hence, the best theolr punishment becomes
the inclusive theoryalthough the inclusive theory may also suffer frtma

problem of which rationale should predominate jvagicular casé®

%0 For more on this, see generally, Milton Goldingapra note 28, p 3.

31 See H.LA Hartsupra note 4o 2-3. Of course, one may argue that Hart's dtédim of
punishment itself suggest that there is one suprahee; that is, retribution, punishment is
meant to serve although he seems to criticizesttreds taken by scholars like Hobbes.

32 See David GarlandPunishment and Modern Society: A Study in Sociaofy
Clarendon Press, Oxford, North America, 1990, p 17.

¥ Wayne R. LaFave and Austin W. Scott, supra nofe2ll,-24.
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Coming to Ethiopia, article 1 of the Criminal Cd8erovides for the
following stipulations.
It [criminal law] aims at the prevention of crimbg giving due notice of
the crime and penalties prescribed by law and shiti$ be ineffectivédoy
providing for the punishment of criminals in order deter them from
committing another crime and make them a lessorotters, or by
providing for their reform...to prevent the commissis further crimes®
The italicized part of the article shows that pament serves dual purposes:
deterrence and reformation. Accordingly, by pumghia criminal, it is
believed that both the criminal and other poterdrahinals will be deterred
from committing crimes in the future. Moreoverjdtbelieved that, to some
criminals, punishment offers the chance to be riditetbd and resume
leading normal life in the society. Therefore, ®ede, unlike the traditional
belief that a single principle can justify the wdgunishment, acknowledges
that punishment should not be justified on a sipgleciple. Accordingly, in
the Ethiopian legal systerdeterrenceshould be a justification for punishing
a particular criminal, whenever it seems to makeearsense. If, however,
rehabilitative punishment is more warrantable uralejiven circumstance,
say for under age offenders, then rehabilitatioroukh be given
predominance while administering punishment. Tiwesf the Ethiopian
Criminal System recognizes theclusive theoryby recognizing both the
deterrence and rehabilitation principles to justfynishment. Therefore,
Hobbes’ stand that a single principle can justify institution of punishment
is no more relevant. The current stand, as somggablphilosophers and the
Ethiopian Criminal Code advocate, is using eclegtimciples to justify

punishment.

3 The current Criminal Code of Ethiopia was enadte@®004. Any article cited in this
writing refers to the provision of this Code unlé@sscontext dictates otherwise.
% Emphasis added.
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Nevertheless, Hobbes is not altogether irrelevaere.hThe fact that he
recognized deterrence as a principle capable afyjug punishment and, as
a matter of fact, the recognition of deterrencere of the rationales behind
the institution of punishment in modern world makieisn still partly
relevant. So, the problem with Hobbes is his reaon a single principle.
Otherwise, hisdeterrenceprinciple is still relevant. For example, in the
Ethiopian legal systengeterrenceis recognized as a sole justification for
penalties like capital punishment. In this regard,paragraph eight, the
Preamble to the Criminal Code states that “[a]lifoumprisonment and
death are enforced in respect of certain crimes rtte@n objective is
temporarily or permanentlipo prevent wrongdoers from committing further

crimes against societ{’® [emphasis added]

Moreover, according to the Codeshabilitation should be used, as stated
above, as a justification to punish a criminal wdear reformative
punishments are more sensible. Thus, for exampteinanal who is likely
to be reformed through punishment should be givehabilitative
punishment. But, one should recognize the inhgyestilems the principle of
reformation has. For example, Hart points out te&drmation denies us the
chance to influence people, through the punishroéoffenders, who have
not committed crimes, but who may, because it fesusn the criminal’
Moreover, Hart says, reformation may lower thecaifly and example of
punishment because it does not allow punishmebetased as a threat to

maintain conformity to the law but as a treatmena criminal®® Indeed, we

% Emphasis added. This expression may also shoviritegacitationis one of the reasons
why death penalty is recognized in the Ethiopigaleystem.

3" H.L.A Hart, supra note 4, p 27.

% |bid.
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can also add some more drawbacks of reformativespomrent. For example,
reformation permits over-detention because theinghwill not be released
until he is believed to have gotten rid of his anat behaviours. Further, it
does not tell us how to deal with some incorrigitleninals because it does
not allow death penalty. For example, to think ebple like members of the
Al Qaeda to be reformed seems a wishful thinkingauing that as it may,
one can safely argue that the problems posed bpgrtheiple ofreformation
do not arise in the Ethiopian criminal system bseanherreformationfails
our judges can rely odeterrenceto justify their most effective sentences.
Thus, incorrigible criminals can be removed frore gociety through death

penalty based on the principle of deterrence.

In any case, it is easily discernable that in thleidpian criminal system,
unlike in the Hobbesian criminal system, the ingiin of punishment is
based on thdnclusive theory because the use of botketerrenceand

reformationto justify penalties, as the case may be, is aizthd. As we

have seen before, the underlying purpose of these principles is the
avoidance or minimization of crimes in the fututeey focus on the result of
punishment than on the harm caused. This, therefoa&es the Ethiopian

criminal system a utilitarian system.

Nevertheless, the Ethiopian Code does not tell histwof the two principles
it recognizes should prevail in case they confhica particular case. What it
rather does is giving the judiciary the discretiordecide which principle to
use to fix the sentence of a particular criminak &xample, article 87 of the
Code states, “[tlhe penalties and measures provigethis Code must be
applied in accordance with the spirit of this Cadel so as to achieve the
purpose it has in view (Art. 1).”
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This means, the penalties and measures shouldghedym order to serve
either the deterrent or reformative purposes ofighunent and this does not
tell us anything as to which principle should befprred whenever the two
conflict; instead, it implies that judges do havielev discretion to determine
which principle to choose to fix sentences for efiéint criminal$?®
Fortunately, a judge in Hobbesian criminal systeoesdnot face similar
problem obviously because the system justifiesgiunent based on a single
principle: deterrence So, it could be concluded that Hobbes is nowesig

in relation to his justification for punishment, lprto the extent that his
deterrence principle is still relevant. Otherwise, his stand justify
punishment based on a single principle is no moce@able.

lll.  Types of punishment

Whatever the purposes of punishment may be, diffeceminal systems
respond to criminal activities by using punishmeoitdifferent types. For
instance, in some criminal systems, bank robberg Ibeagiven suspended
penalties if they act politely and nicely while ather systems these same
persons may be ordered to have their limbs amplttBut, generally,

% In practice, however, the deterrence principlensedo predominate. Firstly, every
summer, | teach criminal law to hundreds of judgesning from Oromia, one of the
regional states in our federal arrangement, and tinform me that their primary
consideration in determining sentence is deterremgerehabilitation. Secondly, whenever
someone looks at the decisions of many of our saartheir sentencing part, they state that
they have fixed certain penalties believing thatyttsuffice to stop the criminal from
committing further crime and also to be good lesstnothers. Therefore, although the law
does not seem to make it a predominant principlejay be said thatjeterrenceis ade
facto predominant principle of punishment in the Ethapsystem. Of course, this does not
mean that our judges disregard rehabilitationaglether. Usually, they rely on rehabilitative
punishment when they deal with juvenile offendezsause these offenders are susceptible
to change.

%0 Shane Kilcommins, lan, O’Donnell, Eoin O'Sullivamand Barry VaughanCrime,
Punishment, and the Search for Order in the Irelamdtitute of Public Administration,
Ireland, 2004, p 1.
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criminal laws, it is argued, provide for a varieif criminal punishments
including monetary sanctions, incarceration, andatilepenalty’’ In
Hobbesian criminal system, for example, punishmentsh as corporal
punishment, pecuniary punishment, ignominy, impmaent, exile, and the
mixture of any of them can be us&dn the Ethiopian criminal system, too,
the Criminal Code has recognized different formpefalties. Thus, we can
use them, as may be appropriate, to serve the pesgbe criminal law has
in mind; that is, the protection of the society.

At this juncture, it should be noted that althoungbst people agree about the
propriety of punishing criminal behaviour, theyatisee about the legality,

morality and efficacy of certain modes of punishisesuch as death

penalty*® We will consider some of these penalties which apemore

functional, at least, in some modern criminal syste

A. Corporal punishment

Corporal punishment refers to punishment that ve®ldeath or physical
sufferings through the direct application of phgsiforce on the human
body** Hobbes says it is a form of punishment that ifidtefd on the body
of a criminal directly to harm hifiand it may include death, stripes, wound,
chains, or other corporal pains such as castratiomiations, and flogging’®
Then, Hobbes endorses the use of these corporahments. This means,

in Hobbesian criminal system, any corporal punisminceuld be inflicted on

“1 John M. Scheb and John M. Scheb II, supra note 532.

2 Thomas Hobbes, supra note 3, p 208.

“3 John M. Scheb and John M. Scheb II, supra note 532.

*4 Terance D. Miethe and Hong Lu, supra note 12.

“5 Here, Hobbes is not alluding to retribution butde as to stop (deter) the criminal from
committing another crime.

“® Thomas Hobbes, supra note 3, p 208.
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a convicted criminal. Hereunder, we will see whioh these corporal

punishments are still in use and which have becatefienct.

1. Death Penalty

The death penalty is the severest corporal punishfoe the commission of

a crime. As one court stated:
Death is the most extreme form of punishment toctvha convicted
criminal can be subjected. Its execution is finad &revocable. It puts an
end not only to the right to life itself, but to ather personal rights...It
leaves nothing except the memory in others of wiwg been and the

property that passes to the deceased's Hirs...

In the past, this type of penalty was used for manges. Nowadays,
however, its use is limited to very few crimes. le@ample, in the US, it is
reserved for the most aggravated form of murdeabse it is believed that
the penalty is deterrefit.In the Ethiopian legal system, the death penalty i
the only corporal punishment that is recognized #nd relegated to an

exceptional penalty by attaching extremely stringemditions to its us&.

Note that the death penalty has remained the smgl controversial issue
in the realm of criminal punishment. As a resute 23" century witnessed

7 State v Makwanyané¢he Constitutional Court of the Republic of So#ética, Case No.
CCT/3/94, paragraph 26.

8 John M. Scheb and John M. Scheb I, supra note 22,

9 These requirements are (1) the crime has toobepletedandgrave (2) the criminal has
to beexceptionally dangerou$3) there should existo mitigating circumstangend (4) the
criminal should bebove eighteen years of adeegardless of these requirements, however,
sometime, judges erroneously sentence criminalsdeath. For instance, ifPublic
Prosecutor v Demisew Zerihun and et. tae Federal High Court,3Criminal Division,
sentenced Ato Demisew Zerihun to death for attemgptd kill his girlfriend (Ms Kamilat
Mehadin). In accordance with the Code, therefdre,itmposition of death penalty on the
criminal is wrong because the crime was not corepldiut attempted. The sentence was
appealed against and the Federal Supreme Couifie@dhe blunder of the Federal High
Court, though. But had it not been for the apptd, criminal would have been executed
erroneously. Se@ublic Prosecutor v Demisew Zerihun and Yacob Hadlgam Federal
High Court, File No. 54027, Ethiopia, 2008.
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its widespread abolitioff. For example, many countries particularly
European countries have abolished death pemaltys said that, at present,
the USA is the only Western democracy that hasnetiedeath penaly?. In
Africa, too, countries like the Republic of Southriéa have declared the
death penalty cruel, inhuman, and degrading and dbelished it from their
criminal systent? At the regional level, the African Commission onrkian
and Peoples’ Rights has been encouraging all Afretates to abolish death
penalty, if possible, and minimize its use, if Abt.

In any case, as far as death penalty is concethedtand of Hobbes is still
accepted by some modern criminal systems suchaa®othhe USA. In the
Ethiopian criminal system, both the Constitutiond athe Criminal Code
recognize death penalty although both of them ladétdcconditions to its

use>®

2. Other corporal punishments
As stated before, Hobbes allows the use of any &fntbrporal punishment
in as long as it can serve the purpose of punishnker example, in the

past, the Ethiopian criminal law allowed corporahighments like flogging

%0 John M. Scheb and John M. Scheb I, supra note 586.

*1 For example, see article 1 of the Second Protucthe International Covenant on Civil

and Political Rights which obliges states partestiolished death penalty and the status of

ratification of the Protocol.

2 John M. Scheb and John M. Scheb I, supra note 536.

®3 The Constitutional Court of the Republic of SoAfhica stated:
In the ordinary meaning of the words, the deathesw®e is undoubtedly a cruel
punishment... It is also an inhuman punishmentifdr...involves, by its very
nature, a denial of the executed person's humaniyit it is degrading because it
strips the convicted person of all dignity and tselaim or her as an object to be
eliminated by the state. S&ate v Makwanyanesupra note 47, paragraphs 11, 26,
and others.

** See the Resolution of the African Commission omnidn and Peoples’ Rights on Death

Penalty, 1999.

*° See article 15 of the FDRE Constitution, and krtid 7 of the Criminal Code.

51



Jimma University Journal of Law Vol. 4 No. 1 (2012)

and mutilations® However, according to the Ethiopian criminal lahgse
corporal punishments or punishment such as woulndinsg, stripes,
branding, flogging, and mutilations are disallow&tiese are archaic forms
of criminal punishment and they are now considereeel, inhuman, and
degrading’ Thus, save on death penalty, the Ethiopian crimayatem
differs from Hobbes’s criminal system on the usecofporal punishment.
Indeed, other criminal systems have also abandoogbral punishments.
For example, the penal systems of Poland, SlovapuBg, Turkey,
Bulgaria, Croatia, and Azerbaijan have outlawed thse corporal
punishment at least in relation to childf@nTherefore, Hobbes is now
relevant in relation to corporal punishment only raspect of the death

penalty.

B. Punishment Entailing Loss of Liberty

Penalty entailing loss of liberty refers to incaet®n or incapacitative
sanctions which confine individuals or limit th@hysical opportunities for
unacceptable behaviotitHobbes defines it as any deprivation, by a public
authority, of the liberty of a person who is judity tried and declared
guilty.?® It is generally believed that incarceration or ifmpnment is the
only effective way to deal with violent offenders & protects the society

%% Aberra Jemeberéegal History of Ethiopia 1434-1974: Some AspettSubstantive and
Procedural Laws Rotterdom, Erasmus University, Leiden, Africaudsés, 1998, p 193,
199.

" Article 18(1) of the FDRE Constitution, and ari@7 of the Criminal Code. Ironically,
however, we have maintained the cruellest, mostirmdn and degrading punishment; that
is, the death penalty. Of course, for death pentity argument is not based on denial of its
being cruel, inhuman, and degrading but on its s&te as one can understand from the
Preamble of the Criminal Code, to deter the comiomsef further crimes particularly those
entailing death penalty.

%8 Eliminating corporal punishment: a human rights iengtive for Europe's childrenby
Council of Europe, 205, p 100, 103, 140, 149, 5@l 1

¥ Terance D. Miethe and Hong Lu, supra note 1254#0.

0 Thomas Hobbes, supra note 3, p 209.
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against dangerous offenders because it incapacitaem although it is
rarely rehabilitativé* Consequently, the penalty is recognised by all enod
criminal systems. In Ethiopia, imprisonment is mpuaed as one of the
principal penalties and it can be imposed as eitiggwrous or simple
imprisonment. Imprisonment becomagorous when it is imposed for a
very serious crime while it isimplewhen it is imposed for a crime of not

serious naturé?

Hobbes does not classify imprisonment irggorous andsimple However,
he recognizes that it can take different forms. Ewample, he says that
sanctions like home arrest and confinement to @mgiplace qualify as
imprisonment because they involve restraint on omotiaused by external
obstaclé’® So, Hobbes recognizes that less serious depmsatibliberty can
qualify as imprisonment. As a result, his stipaat on imprisonment are
still relevant to the modern criminal system likethe Ethiopian criminal

system.

C. Pecuniary Punishment
Pecuniary penalties refer to economic penalties #@r@ imposed for
wrongdoing®* Hobbes defines this punishment as the deprivatfanoney,

land, or any other goods that have pecuniary Val@ne of the pecuniary

®1 John M. Scheb and John M. Scheb II, supra noteB53-554. Actually, the validity of
this argument is questionable because; firstiynes can be committed in prisons such as
against other inmates or prison wards, or prisap@rties; secondly, prisoners may escape
form prisons and commit crimes against the sociaty thirdly, in countries where death
penalty is maintained, it is death penalty thathie only effective way of dealing with
violent offenders thereby according reliable prtitetto the society against the dangers
they pose.

62 Articles 106 and 108, the Criminal Code.

% Thomas Hobbes, supra note 3, p 209.

® Terance D. Miethe and Hong Lu, supra note 12.

% Thomas Hobbes, supra note 3, p 208.
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punishments is fine. Indeed, fine is the most comrfarm of pecuniary
punishment® In the Ethiopian criminal system, pecuniary pegsltare
recognized as one of the principal penaltfeés a result, a number of
crimes are made to entail fine as either a sola@lpeor as an alternative or

in addition to imprisonment.

Moreover, the Ethiopian Criminal Code recognizes ttonfiscation of
legally owned property of a criminal when that ipeessly provided as a
punishment for the crime committé&iHowever, the Code recognizes some
exception to this rule. For instance, it is notgible to confiscate domestic
articles normally in use, instruments of trade oyf@ssion and agricultural
instruments, necessary for the livelihood of thengral and his family, such
amount of foodstuff or money that is necessaryugpsrt the family of the
criminal for at least six months, and goods formipgrt of a family
inheritance which the criminal cannot freely dispdyy gift, will or in any
other manner. So, confiscation that is allowedassweeping; it is rather a
gualified one and, more importantly, it is an exaapal one as it could be
used only when the law-maker has expressly recedrnts use for the crime

committed®®

% John M. Scheb and John M. Scheb I, supra note 552.

67 Articles 90 and the following, the Criminal Code.

8 At this juncture, it is import to bear in mind thian our legal system, land is owned by the
state. So, what individuals have over land is pss®g rights (the right to use the land they
possess and its fruits), not the right of owners8ige article 40, FDRE Constitution. In any
case, they will not be deprived of their possessaglits in the form of penalty. For that

matter, even in relation to other pecuniary peesjtsuch as fine, criminals are allowed to
retain the amount they need to subsist on. Hehed, properties cannot be taken away in
their entirety. See article 98 of the Criminal CoNete that our past criminal laws allowed
the confiscation of land as a criminal punishméfet, in 1908, such type of punishment
was disallowed. See Aberra Jemebere, supra note Bl .

% For more information, see article 98, the Crimi@ale.
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Coming to Hobbes, he recognizes the use of allskofdecuniary penalties:
money, land, or any other goods that have pecuni@ne. Hence, unlike the
Ethiopian criminal law, he recognizes no exceptitmst. That is, Hobbes
advocates the use of any type of pecuniary punishara all properties can
be confiscated. This shows that although part efg@cuniary penalties is
still relevant, his stand on the subject-mattaras accepted in the Ethiopian
Criminal Code, and hence in modern criminal lawjtentotality-only fine
and the confiscation of some property is now rateva

D. Ignominy

By ignominy what Hobbes means is depriving a person of tm@wohe has
obtained from the commonwealth such as degradimgdiihis badge, title,
office or declaring him incapable of the same i time to comé®
Interestingly, in the Ethiopian criminal system,ed¢b penalties are
recognized asecondary penaltieAs a result, unlike in Hobbes'’s system,
they cannot be imposed except together with thergphincipal penalties:
imprisonment and pecuniary penalt/ésf it is decided that the use of such
penalty is necessary, then it may take the forrdegirivation of rights such
as the right to vote, the right to be elected, plerights, the right to be a
witness, the right to exercise a profession, armerst or reduction from a

rank or dismissal from membership such as fromraefdorce’

Therefore, except for the status attached to thleentypes of penalties both
Hobbes and the Ethiopian criminal system recogheze are the same. Of
course, the Criminal Code does not use the tgnominy rather, it uses the

termsecondary punishmentghich include the first. The other difference lies

" Thomas Hobbes, supra note 3, p 209.
"L Article 121, the Criminal Code.
2 Articles 123,127, the Criminal Code.
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in the purposes these penalties are meant to sé&wme.Hobbes, any
punishment has deterrent purpose by creating tedmahe Code, however,
secondary punishments are used for rehabilitatirpgses? So, the types
of penalties Hobbes recognized under the designagoominy is still
relevant but their status and the purposes theynaant to serve have now

changed.

E. Exile or Banishment

The other type of criminal punishment Hobbes recam is exile or
banishmentHe defines it ashe condemnation of a man, for his crime, to
depart a dominion of a commonwealth or certain ghereof for some time
or forever Then, he argues that such measure should beetbupth other
punishments such as deprivation of land to quagypunishment proper. If
exile is not coupled with the other punishmentgnthwe cannot say the
criminal is punished but simply made to changeaatt enjoy the benefit of

his crime’*

In Ethiopia, the old criminal laws allowed exile b& used as a criminal
punishment. However, the exile was only from ormith place, not from a
country’®> Under the current criminal system, however, exte not

recognized as a form of criminal punishment at 8Hus, no one can be
lawfully subjected to banishment, for committingciéme, as a sole or an
alternative penalty or in addition to the other ighments. This means,

Hobbes is no more relevant here.

3 Article 121 states.ifi] deciding the application of secondary penaltitee Court shall be
guided by their aim and the result they would aehien the safety and rehabilitation of the
criminal.

" Thomas Hobbes, supra note 3, p 209.

> See Aberra Jemebere, supra note 56, p 191, 193.
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Nonetheless, the stand of Hobbes on the deprivatigche criminal of his
property, in particular, the property he gainedcbynmitting a crime is still
workablealbeit his exile is not. In this regard, the Ethiopiamtnal system
requires ordering the confiscation of any propéhnty criminal has acquired,
directly or indirectly, by committing a crime forhich he is convicted
Thus, in line with Hobbes’ desire, the Ethiopiammtnal system does not

allow anyone to enjoy the fruits of his wrongdoing.

G. Joint penalties

Finally, it is necessary to note that Hobbes recamthe use of more than
one penalty for a single crime if that is belieweglcessary to deter the
criminal or potential criminals from committing fue crimes. Of course, in
most criminal systems including the Ethiopian crali system, joining

criminal punishments to serve the purpose of cramitaw, whenever

possible, is permissible. For example, fine is ligumposed in addition to

imprisonment when the criminal has obtained finahbienefits from his

criminal activities. Moreover, secondary penalaes imposed in addition to
principal penalties. Thus, any criminal may be sutgd to more than one
form of penalty in the interest of serving the mses of the criminal law.

This means, Hobbes’s principle of joint penaltestill relevant.

VI.  Extent of punishment

On the extent of punishment, Hobbes argues thaslponent should not be
less than the benefits or contentment that followcriene since lesser
punishment would not dispose a man to obey theblainencourage him to

violate it”” So, according to Hobbes over-punishment or undaishment,

® See article 98(2), the Criminal Code.
" Thomas Hobbes, supra note 3, p 207.
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seen in light of the harm caused, is acceptabésilong as it is necessary to
make a person obey the law. In other words, asdta¢fore, Hobbes does
not require punishment to bproportional to the harm caused but to

prevention’®

In the Ethiopian Criminal Code, the punishment timaty be imposed on a
person may be either more or less than the benafitsontentment that
follows a crime. The extent of penalty hinges upbe purpose the court
wants to serve by using punishment. For exampléhefpurpose the court
wishes to serve is rehabilitation, which is usu#lllg case in relation to, say,
juvenile offenders, the judge may impose punishmnth is less than the
benefit that follows a crime. If, on the other hatiek court wishes to achieve
deterrence, which is usually the case in relatorhabitual offenders, it

normally imposes a severe punishment enough to ragkerson regret his
wrongdoing and decide not to repeat it addiTherefore, the Ethiopian
Criminal Code, like Hobbes’s Code, requires prapadlity of punishment

to prevention. This shows that Hobbes is still vald in relation to what

ought to guide the determination of the amountwfigphment a criminal has

to serve.

8|t is said that the principle of proportionalit§ punishment to the harm caused has been
deeply rooted in the common-law jurisprudence siMagna Carta. According to the
principle, in a just society punishment ought tapbeportional to the crime committed. This
means, punishment should ‘fit’ or ‘match’ the crifioe which it is assigned. Of course, such
principle may sometimes lead to lenient penalty iwls at times it may entail severe
punishment than what is necessary in light of thacfple of deterrence. See generally
Allison Friedly, Pragmatic and Conceptual Concerns Regarding Prapoal Punishment
Spring 2004, available at
http://www.morris.umn.edu/academic/philosophy/fliddefense.html accessed on 1
August 2008, and Beccaria, On Crime and Punishments, available at
http://www.crimetheory.com/ClasPos/proportion.tdotessed on 1 August 2008.

9 Articles 1 and 87, Criminal Code.
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V.  Other principles pertaining to punishment

Hobbes favours the use of punishment that is cepafbtreating terror so as
to discourage the commission of future crimes. Kibedess, he opposes to
any increment of punishment that is prescribednim law after a crime is
committed and calls the excess an act of hostfli§o, for him, what counts
as punishment is what is attached to the law atithe of its violation and
the retroactivity of severe penalty is unacceptabiethe Ethiopian legal
system, such prohibition is recognized in the Gargin which stipulates
that heavier penalty shall not be imposed on any pers@an that is
applicable at the time the crime was committedccording to Hobbes, the
aim of punishment is terror, not revenge, and thus use of greater
punishment than the one attached to the law tatetearor is unknowf?
But, in the Ethiopian case, the reason why hegw@alty cannot be used is
because it is contrary to human dignity; that sone can be condemned or
severely condemned without being warned by thegdeaceding a conduct.
The excess, that is, the increased punishment aftenime is committed

becomes a risk the criminal did not assume whitaradting the crime.

Moreover, Hobbes argues that no one should be Ipechi®or an act that is
performed before the law prohibiting it was issu@dcording to him, any
evil inflicted for an act done before a law is isdudoes not qualify as
punishment® Of course, this is one of the cherished princiglesnodern

criminal law. The Ethiopian Criminal Code also @wils the same principle.
Thus, no penalty can be imposed on any person tmmduct not done by

transgressing a law. For that matter, accordirthed-DRE Constitution, any

8 Thomas Hobbes, supra note 3, p 207.
8 Article 22 of the FDRE Constitution.
8 Thomas Hobbes, supra note 3, p 207.
8 Ibid.

59



Jimma University Journal of Law Vol. 4 No. 1 (2012)

ex post factolaw that provides for penalties or increase pemlis
unconstitutiona?* Therefore, once again, Hobbes’s principle mdn-

retroactivity of criminal law is still applicable.

Lastly, Hobbes vehemently holds that the repretgeta of the
Commonwealtifmonarch or assembly) cannot be punished bectis@aat
subject to any civil law for it is the one makirgetlaw itself® In other
words, Hobbes does not accept the rule of law aaldy of all before the
law. However, in the Ethiopian legal system, theresentatives of the
people (members of the parliament) can be punisineeed, the Ethiopian
Criminal Code specifically stipulates that crimimalv applies to all without
discrimination®® Thus, unlike Hobbes'’s representatives who aresobject
to his criminal law, the Ethiopian representatiges subject to the Ethiopian
criminal law. Of course, the difference lies in tisgatus of the two
representatives. In the Ethiopian case, they are sowereign (nations,
nationalities, and peoples are) while Hobbes’sasgntatives are sovereign.

VI. Execution of punishment

If punishment is to serve its intended purposesnust be executed. The
point worth discussing, then, becomes the mannéts agxecution. On this
point, Hobbes is not clear. But we can understaiatl it can be execute in
such a way that it can create terror. Thus, theeisd making execution of
punishmenthumanedoes not seem part of his argument. For examge, h
argues that capital punishment can be used withitout tormenf’ This

means, we can execute death penalty in a manndas tinluman. Moreover,

8 Article 22 of the FDRE Constitution.

8 Thomas Hobbes, supra note 3, p 207, 215,218.
8 Article 4, the Criminal Code.

8 Thomas Hobbes, supra note 3, p 208.
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he argues that a person can be deprived of alpfuigerty in the form of
pecuniary penalty. But, depriving a person of etteng he has by exposing

him to, say, starvation, is now considered inhuman.

In many modern criminal systems, however, the ekacwf penalty has to
be humané&® For example, in Ethiopia, it is expressly providedt penalties
should be used with due regard for respect for mudignity®® With regard
to the execution of death penalty, the Ethiopiaim@ral Code is vivid and
vehement about its stipulations. Firstly, it ordathat death penalty should
be executed by a humane means. Second, it stipulzé it should not be
executed in public (but in prison precinct) andusyng inhuman means such
as hanging. Thirdly, it orders the execution of gentence without any

cruelties, mutilations or other physical suffering.

Therefore, on the manner of execution of punishmpatticularly capital
punishment, the Ethiopian Criminal Code stands terkscontrast with
Hobbes’s Criminal law. For example, Hobbes’s capp@anishment with
torment is what the Code obstinately proscribesc@irse, the stipulations
in the Ethiopian Criminal Code are the result & tievelopment of different
human rights principles, an issue that was notcamuring Hobbes'’s time.
Thus, Hobbes is traditional in respect of the manwieenforcement of

punishments while the Ethiopian Criminal Code la®h the modern path.

8 Of course, there are controversies on whatimaneand what is not. For example, in the
USA, some states use lethal injection while otheses electric chair. Thus, one may wonder
whether both areumaneor neither is or only one lumane Of course, some countries still
use hanging. For example, the ex-president of Bagidam Hussein, was hung.

% Article 87, the Criminal Code.
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Conclusion

The 17" century political philosopher, Thomas Hobbes, uised a number
of issues in relation to criminal punishment. Heognized that criminal
punishment can and should be used for the purpdsdeterring the
commission of further crimes either by the crimihahself or by the other
members of the society. Then, he recognized théerdiit types of
punishment an authority can use to serve this mearpble also discussed
many other issues pertaining to the institutiorpohishment. Interestingly,
while some of the principles he formulated or adted or the explanations
he provided for issues relating to criminal punigiminhave now become
defunct, others are still applicable in the fiefccominal law thereby making
him still relevant. For example, while Hobbes' dagustification of
punishment, recognition of corporal punishments eptithan death
punishment, and acceptance of the possibility eCakng penalties by using
cruel (inhuman) means are no more relevant at iegsdrt, his definition of
punishment, classification of penalties, guidanoehow to determine the
amount of penalty, the imposition of punishmentdoyauthority, and non-
retroactivity of criminal law are still applicabl@hat is why the Ethiopian
Criminal Code stands in conformity with Hobbes oanw principles. Thus,
the Hobbesian principles of punishment have not lygtome obsolete

altogether as some of them are still operational.
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Liability of A Federal Hospital for A Doctor’s Priva te Wing
Practice in Ethiopia: A Comparative Perspective
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Abstract

This paper examines whether the doctors practicirtige private wing of a
federal hospital should be considered civil servaot the hospital or
independent contractors. It identifies the testt tHistinguishes a civil
servant from an independent contractor in the pibiolaw of liability for
others. It argues that the contextual interpretatibArt. 2134 of the Civil
Code is a preferred approach over the flexiblerpmégation of control test
to determine the status of the doctor’'s practicethe private wing.
Accordingly, the examination of the totality of thedationship between the
doctor practicing in the private wing and the fedérospital unfolds that a
doctor should not be considered to be an indepererractor but a civil
servant. The use of this approach is in line wihih provision’s flexibility
that ensures responsiveness to new developmentgivih servant-
independent contractor dichotomy. Its result of imgkhe federal hospital
liable for the professional fault of the doctortive private wing practice is
also justified by the underlying policy reasons foe law of liability for

others.

* CIHR Strategic Training Fellow in Health Law, Ethi@and Policy, LL.M. Candidate
(Dalhousie University). | thank Prof. Elaine Gibs@uavid Dzidzornu, Dereje Shimeles and
Marshet Tadesse for their feedbacks on the eahladt of this paper. However, any error in
the paper remains mine. | can be reachégblétl 531 @dal.ca
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Introduction

In 2009, the Ministry of Health of Ethiopia establed private wing in

federal hospitals as a way to motivate and retaotais. Accordingly,

federal hospitals designate some of their roomseguipbment for use in the
private wing. In this wing, doctors practice beydhd regular working hours
of the hospital and charge fees for their servidé® net income from this
practice is paid to the practicing doctors in adeoice with the directives set
by the Ministry. The introduction of the private ngi has opened a new
frontier in Ethiopian hospital law of liability fodoctors. The central legal
guestion is whether the doctors practicing in thegbe wing should be

considered civil servants of the federal hospitahdependent contractors.

If a doctor in the private wing is considered ailceervant of the federal
hospital, according to the cumulative reading of 2426 (2) and Art. 2128
of the Civil Code (CC), the federal hospital isbla for the doctor’s

professional fault in the private wing. Howeverthie doctor practicing in
the private wing is considered an independent eotdr, the federal hospital
will not be held liable for the doctor’s professabiault; the doctor will bear
sole responsibility. This arises from differenteirgretations of Art. 2134 of
the CC which exonerates the federal hospital frizdoility for the faults of

independent contractors.

The foundations of the doctrine of vicarious lighfl and its application to

identify an employee from an independent contraltore been challenging

! In this paper, | have used two phrases, liabftityothers and vicarious liability, to explain

the same doctrine. The latter is used in common dauntries. Liability for the acts of

others is used widely by civil law countries, whiEthiopian law shortens to ‘liability for

others’. Thus, the phrase ‘liability for others’its derivative (the federal hospital’s liability

for doctors) is used in Sections 1 and 3 of thisclar However, in Section 2 and, to a
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to both the common law and civil law systefris.both legal systems, “there
is something fundamental about this doctriehich should be examined to
understand its application and underlying rationdlee use of comparative
law would provide insights to understand the reasand application of
Ethiopian law of liability for others in the privaiving context. Accordingly,

the writer has selected Canadian and French lggtdras.

In order to identify employee from independent cacior, the Canadian
jurisprudence have developed the contextual appreelich is currently the
accepted test in the common law codr&ince this approach is developed by
the Supreme Court of Canada, it reflects the d@veént of the principle in
both Canadian common law provinces and the Queki#damv system. This
shows the applicability of the contextual approaelgond the common law

tradition.

Ethiopia’s law of hospitals’ liability for doctorbave structural similarity
with the French legal system as well as differerfces it in application.

Particularly, the evolution from control test tarere flexible interpretation
of control test in France to identify an employegentf an independent
contractor, which practically results in similamctusions with common law

courts® is a relevant experience to explore for Ethiopia.

limited extent, in Section 3 of this article, tlerh ‘vicarious liability’ is used to present the
Canadian law in its own contexSee Paul Giliker, Vicarious Liability in Tort: A
Comparative Perspectiy€ambridge, Cambridge University Press: 2010)iat x
% Ibid at xli -xii.
® Ibid at xlii.
*Ibid at 73.
® Ibid at 78.
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This article argues that the contextual approachulshbe preferred over the
flexible interpretation of control test to determithe status of the doctors’
practice in the private wing. The writer arguest ti@ doctor in the private
wing should be considered a civil servant by virbfie@ contextual approach
to the interpretation of Art. 2134. The use of thpgproach is in line with the
provision’s flexibility that ensures responsivenégsnew developments in
civil servant-independent contractor dichotomy. €aquently, the federal
hospital will be liable for the professional faolt the doctor in the private
wing practice. This result is also justified by thederlying policy reasons

for the law of liability for others in Ethiopia.

The article is organized into three major partse Tirst two sections provide
the background information upon which the analysianswer the research
guestion is based. In the first section, a briedreiew of the Ethiopian law
of civil liability of a hospital and a doctor isgsented with special emphasis
on the liability of a federal hospital for a docsoofficial fault. This part
shows how the private wing opens a new frontidétimopian law regarding
a federal hospital’s liability for its doctor. Sext two primarily provides
insights from Canadian and French legal systenth@wicarious liability of
a hospital for doctors relevant to the researchstijue of this article, and
section three answers the research question byingrghat the federal
hospital should be liable for the official fault$ doctors practising in the

private wing.
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l. An Overview of Ethiopian Law of Hospitals and
Doctors Liability: Special Emphasis on Liability of
Federal Hospitals for Doctors

A. Federal Hospital and Private Wing

A federal hospital is defined in the Federal HadpitAdministration Council
of Ministers Regulation No. 167/2009 as “a hosp#atountable to the
Ministry of Health or a health service delivery aedching hospital under a
university.” The Ministry of Health currently administers fospecialized
hospitals under this regulation. The teaching halpare governed by their
respective universities, which in turn, are accablg to the Ministry of
Education. These hospitals are financed by ther&dmvernment.Their
activities are overseen and supervised by the GowgBoard (hereinafter
referred to as the Boar)Their day to day clinical and administrative

services are undertaken by their respective Chietétive Officer (CEOS.

A federal hospital is mandated to “provide regwdad emergency medical
diagnostic services® “referral services,** and to “undertake applied
research activities to improve the quality of heaervices.** The Board
members are designated by the head of the institub whom they are
accountablej.e., the Minister for Health or the University Presitl& The

Board’s powers and duties include examination aundnsssion of the

® The Federal Hospitals Administration Council of Miers Regulation Regulation
167/2009, art.2 (1).
" |bid art. 13.
8 lbid art. 7(1).
° bid art. 11(1).
% 1bid art. 4(1).
2 bid art.4(2).
21bid art. 4 (3).
3 bid art.6 (1).
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hospital’s annual work plan, budget, performancd inancial reports. It
shall also “approve the internal rules of proceduoé the hospital and
follow-up the implementation of same,” and “decide studies and
proposals of the hospital regarding the establistiroé private wing health
services.** The CEO’s powers and duties include to “employ adahinister

the employees of the hospital in accordance withactives to be approved
by the Government following the basic principlegt# civil service laws*®

In addition, the CEO shall “effect payments in ademce with the approved

budget and work program of the hospitdf” “ensure the adequate

availability of human and other resources to en#tidehospital discharge its

"I" “undertake studies, and submit to the Board, otsaurcing

activities;
clinical and non-clinical services to improve oMerpality of health care,
and implement the same upon approvattindertake studies, and submit to
the Board, on the establishment and operation ofaj@ wings, and

implement the same upon approvi!”.

The ‘private wing’ is “a system established witkifiederal hospital whereby
health professionals provide medical and diagnoséivices and obtain
benefits from fees collected*The primary objective of the private wing is
to promote the retention and motivation of healtbfgssionals in federal
hospitals, thereby reducing the high attrition ratequalified professionals
from the federal hospital to private sector practicThough this objective

“1bid arts. 7 (2), (8), (4) & (6).
% bid arts. 11 (2b).
% bid art. 11 (2d).
bid art. 11 (2e).
18 bid art. 11 (29).
bid art. 11 (2h).
2D bid art.2 (2).
L Federal Hospitals Private Wing Organization and Etian Directive Ministry of Health,
Ethiopia 2010, no.1, art.2. [Translated by autboiginal in Amharic]
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relates to all health professionals, specialists ganeral practitioners are its
primary targets due to their high attrition to asmhcentration in the private
sector?? The other objectives of the private wing includeilding the
capacity of the federal hospitals and improving tjuality of health care
services by using the income generated by the teriveng to satisfy the
needs of clients who pay for care provided to tHgyma doctor of their

choice®

The patient in the private wing is charged for thedical and diagnostic

services she receives, and this payment is kegt iaccount that is separate
from the federal hospital’'s account. Fifteen (18j) pent of the net income in
this account goes to the federal hospital, while temaining eighty-five

percent is distributed among the health professsgmacticing in the private

wing #* in accordance with the recommendation of PrivaténgV
Coordinating Committee (the Committee) and the slesiof the CEO. The
law, however, cautions that private wing healthecaervices may not
prejudice the regular medical and diagnostic ses/rovided by the federal
hospital®
the regular working hours of the federal hospigdter 5:30 PM — 8:00 AM,

As a result, the private wing provides outpatisevices beyond

Saturdays, Sundays and Public Holidays). In additilee private wing is not

2 |n Ethiopia, the government health facilities ane tajor medical service providers in
comparison with private sector and charitable oiggtion. However, for instance, during
2006/7, of the total number of 1,806 doctors (faoantry of 75 million people at that time)
in Ethiopia, about 56 % of specialists and 38 %g@fieral practitioners were practicing not
in government health facilities. The primary reasothe attractive income they get in the
private and charitable organizations. Federal Mipi©f Health, Human Resource for
Health Strategic Plan: Ethiopia 2009-202Draft Document for Consultation, 2010) at 21.
% Supranote 21 art. 2.
2 |bid art. 10 (2).
% Supranote 6 art.12 (2).
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allowed to provide emergency services, as the esneggservice units of

federal hospitals work twenty-four hours every day.

The private wing is accountable to the CEO of taefal hospital through
its Head?” The Head directs the overall activities of thevaie wing. In fact,
the Committee, which is chaired by the Head ofggheate wing, follows up
the day to day activities of the private wing angbgorts the Head in the
discharge of her responsibilit.

B. Ethiopian Law of Hospitals and Doctors Liability

The law of obligations stipulated in Book IV (Oldiigons) and Book V

(Special Contracts) Title XVI (Contracts for therfdemance of Services) of
the CC provides for civil liability of hospitals dndoctors. There is no
distinct body of law that governs civil liabilityf chospitals and doctors
constituting what in other jurisdictions is commpmeferred to as law of

“medical negligence” or “medical malpracticé®.Neither has case law
developed in this regard. The law of obligationalgevith contractual and
extra-contractual duties (tort); hence, a patierglationship with a hospital

or a doctor is established in contract or, in absesf contract, a hospital or a
doctor shall be liable for patients extra-contratiju Art. 2037 (1) of the CC

provides that a case having contractual cause tidnacs not allowed to

claim for damages based on extra-contractual catisetion. Therefore, a

patient-hospital relationship or a patient—doctelationship is established

% gypranote 21 art. 8.

2" |bid art.3 (1).

2 bid art.3 (5).

** For example in Canada, the two phrases are comnusely interchangeably. See Bernard

Dickens, “Medical Negligence” in Jocelyn Downieniathy Caulfield & Colleen M. Flood,

Canadian Health Law and Policy"" ed (Markham, LexisNexis Canada Inc.:2011) at 116.
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either in contract or tort law. A brief overviewdareflection on the liability

each of these relationships entails is presentkvbe

1. Hospital Liability

A hospital’s liability to a patient may be eitharett or indirect (liability for
doctors). Direct liability of a hospital does natsa frequently. It refers to
the administrative and equipment deficiencies, pawerruption and other
related problems which may cause injury to thegoatiDirect liability of a
hospital may arise in contractual and extra-cotigc patient-hospital
relationship. On the other hand, liability for dod refers to the hospital’s
liability for the professional fault of its emplogeloctors. In Ethiopian law,
the hospital’s liability for doctors is determined the basis of the extra-
contractual provisions (Arts. 2126-2128 and.213841 of the CC
regardless of whether the patient-hospital relatigmis contractual or extra-

contractual.

a. Direct Liability of a Hospital

Direct liability of a hospital may arise from a Ipitsl contract or the patient-
hospital’s extra-contractual relationship. Art. 264f the CC defines a
hospital contract as “a contract whereby a meditstitution undertakes to
provide a person with medical care from one or s#@vphysicians, in

connection with a given illness.” Art. 1675 of ti&C provides that the
general law of contract in Book IV (Obligations)tl&i XII (Contracts in

General) shall be applicable to all contracts withprejudice to Book V

(Special Contracts) of the CC, where a hospitakregh belongs. Thus, all
the requirements which are basically referred tacasacity, consent and
object stipulated in general law of contract sihallsatisfied to have a valid

hospital contract.
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An important feature of hospital contracts is theioprietary nature. The
obligation of a person receiving medical care &phyment of a service fee.
This is a very important criterion defining the urat of the patient-hospital
relationship. Private hospitals are establishedpimfits and they provide
medical services for service fees. Thus, the wiatip a private hospital
establishes with a patient is contractual. Howetles, is not always the case
with government hospitafS.A segment of the population receives medical
services from government hospitals for free as #&lipugood upon
presentation of proof for being pauper from herlbocal administration. The
relationship the government hospital establisheb thiese patients is extra-
contractual. In other cases, government hospigddgionship with patients is

contractual.

The direct liability of a hospital in contractu@lationship with the patient is
mainly established by reference to the terms ottract. In addition, Art.
2652 of the CC provides for the direct contracliadility of a hospital for
its in-patient services of boarding and lodging dssimilating this to the
responsibilities of an innkeep&rThe main liabilities in this regard are for
any damages the patient may suffer on account efd#ficiencies in the
hospital’'s accommodation and dietary services.

% prof. Krzeczunwicz implied that patient-public pials relationship is generally extra-
contractual. However, this has to be examined With health care system where these
hospitals provide medical service for fee or feefrGeorge KrzeczunwicZ he Ethiopian
Law of Extra-Contractual Liability(Addis Ababa, Faculty of Law, Haile Sellassie |
University:1970) at 77.

31 The provision reads, “[w]here the sick person,forposes of his treatment, is lodged and
fed by the medical institution, such institutionallh as regards its obligations and
responsibility arising from that lodging and feeglibbe subject to the provisions regarding
innkeepers' contracts (Art. 2653-2671).”
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The direct liability of a government hospital intexcontractual relationship
with the patient arises from the violation of aawlstipulating the standards
of hospital administration, health care serviced aroducts which cause
damage to the patient. Art. 2035 of the CC provities infringement of any
law, ordinance or administrative regulations is aultf For example, a
government is legally bound to provide health ceeevices by fulfilling

hygienic standard¥.An adverse event causing injury to the patiensedu
as the result of sub-standard hygienic conditiomsai hospital may be

regarded as a direct fault of the hospital.

b. Liability of a Hospital for Doctors

Liability of a hospital for doctors is determinedh cextra-contractual

principles whether the patient-hospital relatiopsts contractual or extra-
contractual. If the patient-hospital relationshspektra-contractual, it is clear
that the indirect liability of the government haspis established on the tort
provisions of the CC (Arts.2126-2128 and Art. 2134)

Where the patient-hospital relationship is contraktArt. 2651 of the CC
provides for the civil liability of a hospital fahe fault of their employee
physician or auxiliary staff. The civil liabilityfoa person for the fault of
other person is stipulated in the extra-contragwavisions of the CC. That
is why the doctor’s liability for her/his auxiliaryr employees is determined
on the basis of the tort provisions of Arts.213@21This does not mean the
contractual doctor-patient relationship is transfed into extra-contractual
relationship. The nature of the doctor-patient treteship remains

contractual but liability is established on toringiples. The broader term

% Food, Medicine and Health Care Administration andn@ol Proclamation,Ethiopia
2009, no.661, art.43.
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“civil liability” in Art. 2651 refers to the use dbrt in determining liability in
contractual relationship. Contract law uses theesapproach with respect to
damages assessment by reference to the damageasigmewof tort law
where the former is found to be inadequate (Ar@0L@f the CC). In the only
medical malpractice suit before the Federal Supredoairrt Cassation
Division, the tort principle of damages assessnoenthe basis of equity as
stipulated in Art.2102 was utilized in a contra¢tuyaatient-hospital
relationship.®®* Therefore, even if the patient-hospital relatiopshs
contractual, it can safely be concluded that thbility of a hospital for its
doctors’ professional fault will be established atcordance with tort

principles.

The liability of a hospital for doctors in accordanwith extra-contractual
principles is established after showing the protessd fault of the doctor.
Art. 2031 of the CC on professional fault providessfollows:
1. A person practicing a given profession or actigifyall, in the
practice of such profession or activity, observe tles
governing that practice.
2. He is liable where, after due consideration of rsifie data
or rules recognized by the practitioners of hisftcrae
appears to be guilty of imprudence or negligencestituting
definite disregard of duty.
Art. 2031 is only useful in establishing the faule., the breach of the
standard of care the doctor owes to the plainfiffe plaintiff has to prove
the imprudent or negligent disregard of a duty labaated in Art. 2031.

* Marie Stopes International Ethiopia v W/t Senai&maheyhu2011, Federal Supreme
Court Cassation Division, No 64590 (availablevomw.fsc.gov.e}.
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Moreover, the plaintiff has to establish the damsalge sustained is caused

by the professional fault of the doctor as per 2628 of the CG?

Prof. Krzeczunwicz noted that according to Art. 20rofessional fault
materializes when a doctor disregards the “rules’soientific data” used by
the practitioners of her craft “Rules” may be understood to mean
professional obligations stipulated, in a strichs® by law, or in a loose
sense, by standards, ethical codes, clinical guelelor expert evidence of
“the usual conduct” in the professidhin the former case, the plaintiff can
also have a claim in accordance with Art. 2035haf €C, which stipulates
that any infringement of a law is fault. But in tadter, by the production of
the said documents or expert testimony, the pfaictn establish the
standard of care expected from the professiona&, viblation of which
entailed the professional fadltMoreover, consideration of “scientific data”
involves the evaluation of the practice of the ptmer against updated
scientific facts and knowledge in her professibihe plaintiff has to prove
that the “rules” or “scientific data” are disregadd by imprudence or
negligence. The court’s decision is based on tlendact of a reasonable
man.” For the purpose of Art. 2031, ‘reasonable marénefo a reasonable

practitioner belonging to the defendant’s professio

3 The article provides that “[w]hosoever, by hislfacauses damage to another, shall make
it good.”
% Supranote 30 at 78.
% bid at 78-9.
¥ bid at 79.
* bid.
39 Civil Code of Ethiopig1960) art. 2030 (2).
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We have seen that a government hospital’s liakititydoctors is determined
by the extra-contractual principles. Now, | willigfty explain these extra-

contractual principles.

i. Government Hospital Liability for Doctors

A government hospital is a public health facilignainistered and funded by
the Ministry of Health, the Ministry of Educationm the Health Bureau of
States where they are located. Its governancerustgted to ensure the
involvement of the community it serves, while fotlyaremaining
accountable to the Federal or State governmentt ftmgernment hospitals
are administered by the States. The health prafiesls providing health
care services, including specialists and generattpioners in government

hospitals, are civil servants.

In principle, a doctor in a government hospitaliable for her professional
fault that causes damage to a patfémtowever, if the fault is an official
fault, the patient may sue the hospital throughStete*! ‘Official fault’ is
defined as a fault committed by a civil servantidehg “in good faith that
he acted within the scope of his powers and irpthglic interest.*? In other
cases, a fault is regarded as a personal faldtthis case, the State will not
be answerable for the civil servant’s fault. Foample, a doctor committing
sexual assault against a patient commits a perdanél Intentional acts
constituting faults are likely to be regarded asspeal faults though most
medical cases arise due to the negligence of adddterefore, by and large,

a civil servant doctor’s fault is regarded as dicia fault.

“OArt. 2126(1) CC.
L Arts. 2126 (2xum?2128 CC.
“2 Art. 2127 (1) CC.
3 Arts. 2126 (3xum?2127 (2) CC.
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Art. 2134 of the CC provides an exception to thagiple that a government
hospital is liable for the fault of a civil servagdctor who may, otherwise,
be regarded as an independent contractor. It stages‘[a] person is not
answerable for the faults committed by another grenshile carrying out
work which he has required him to do, where th&efas not subject to the
former's authority and is to be considered as havietained his
independence.” Therefore, a government hospitahatabe held liable for a
doctor who is considered as an independent cootratctlaw. In this case,
the patient-doctor relationship is governed byrttezlical contract provisions

of the CC, which will be briefly discussed next.

2. Doctor’s Liability

a. Direct Liability

The direct liability of a doctor emanates from ato-patient relationship in
a medical contract. Art. 2639 of the CC defines edizal contract as “a
contract whereby a physician undertakes to proaigeerson with medical
care and to do his best to maintain him in goodthear cure him, in
consideration of payment of a fee.” The applicabba medical contract, as
can be understood from its definition, is limiteal governing the doctor-
patient relationship under three scenarios. Rinstmedical contract governs
the doctor-patient relationship in some health daodities that are owned
and fully managed by the doctor treating the patiensuch a circumstance,
the doctor enjoys full independence of practice,icvhis the required
element in the definition of a medical contractc&@e, a medical contract
governs the practice of specialists in private italgpand clinics when they
work part-time as independent contractors, notrapl@yees. The income
from this practice is shared between the speciafist the health facility in

accordance with the agreement between them. Themtsg in this practice
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are mostly informed patients looking for contrattuglations with them.
Third, a new proposal to allow solo practice bytdog will be governed by
medical contract! Other than in these three scenarios, where thidoare
employees of the private health facility, the patieoncludes a hospital
contract with the facility, not a medical contragth the doctor. In this sense,
it could be said that the scope of application efdial contract in Ethiopia

is limited.

The medical contract law emphasises the personatenaf the obligation
the contract imposes on a doctor in Art. 2649 {ldhe CC. The provision
reads: “[a] physician who undertakes to treat ssqershall carry out his
obligations personally.” Art. 2647(1) of the CC yigtes that the doctor shall
be liable to the patient or third party for thelfaahe commits. The fault is

determined by reference to the rules of her pradess

B. Liability of a Doctor for Assistants

The law allows the doctor to hire assistants bag@r his control on his own
responsibility”*® This does not establish a contractual relationsieiveen
the doctor’s assistant and the patient. Ratherddntor-patient relationship
remains contractual. However, the liability of heactor is established based

on extra-contractual principles. The law clearlpydes that the doctor is

* Solo practice is defined as “an independent medicattice where within the limits of
his/her respective qualification and in compliandgiéh the standards... a health provider
diagnoses and treats acute and/or chronic ilinebséslso provides preventive care through
health education and counseling.” Ethiopian FooddMine and Healthcare Authority,
Minimum Standards for Solo Practid®raft Document for Consultation, Addis Ababa:
2010) at sec.1.2 .7. While this paper is submittegublication, the draft standard for solo
practice is approved. Soon, this practice willtstigmon the implementation of the standards.
5 Art.2649 (2) CC.
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liable for her assistant’s fault in t8ftaccording to the principle of an

employer’s liability for employee faulft.

C. Contractual or Extra-Contractual Cause of Action: Does it
Matter?

Prof. Krzeczunwicz explained the major implicatiarisestablishing a cause
of action in contract or tort. In establishing theil liability of a hospital or a
doctor, the most compelling reasons to consider diséinction between
contractual and tort-based actions are: periodnoitdtion** and damages
assessmefit.A contractual legal action against a hospital doator can be
brought within ten years from when the patient sustd the damage as a
result of the professional fadftin contrast, medical malpractice claims in
tort shall be barred after two years from the tithe patient sustained the
damage?! With respect to compensation, the contractual dvefirdamages
is an amount that equals the normal damage thanjiny caused the patient
as assessed in the eyes of a reasonable pérEba.plaintiff is not expected
to produce documentary or other evidence to coraiboa claim for an
actual damage. Rather the burden of refuting tlasamable estimate of
damages in contract lies with the defendant. Itessful, the defendant will
pay a lesser damage than the normal damage assessieel eyes of a

reasonable persGiHowever, in tort, the damage awarded to the pffist

S Art. 2649 (3) CC.
47 Arts. 2130-33 CC.
8 Supranote 30 at 122.
9 bid at 121-2.
%0 Arts. 1845cum1846 CC.
51 Art.2143 CC.
52 Art.1779 CC.
53 Art. 1780 CC.
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an actual damag®.The plaintiff has to prove the actual damagesointrast
to the reasonable man assessment of damage imcolatw. In general, the
amount of damages is higher in tort, and the buadgaroof to establish the
amount of damage is lower for claims in contraentim tort. Nonetheless, it
is advisable for the plaintiff to sue the defendhaspital or/and doctor in
both contract and tort as alternative claims torowp the chance of success

in the suit.

For the purpose of establishing the liability ofethiederal hospital for
doctors’ professional fault, the nature of the fatlehospital-patient
relationship is not the defining factor. Both caatual and extra-contractual
federal hospital-patient relationship involves #@pplication of tort principles
in establishing the liability of the federal hospitor its doctors’ professional
fault. However, identifying the nature of the reaship is important to

determine the period of limitation and the amourdaimages.

D. Private wing: A New Frontier for a Federal Hospitals Liability for
Doctors

As discussed above, the liability of a federal ma$gan be both direct and
indirect. The focus of this paper is the latterptmciple, a federal hospital is
liable for the official fault of a doctor. This remes, first, establishing the
official fault of the doctor, and second, that federal hospital is liable for
this fault. The defendant may raise the defenceé tha doctor is an
independent contractor for whom the federal hospity not be liable.

54 Art. 2091 CC.
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However, the practice of a civil servant doctorthe private wing opens a
new frontier in the liability of a federal hospitldr its civil servants. The
doctor cannot be simply considered as a civil sdareé the federal hospital
in the private wing because she is not paid byhthepital for such practice.
Neither can a doctor be regarded as an indepenctEnttactor for her
practice in the private wing by merely consideritige fact that she is
charging the patients for her service. Therefongs frontier needs to be
examined and a sound approach suggested. In thadredrawing on
insights from other jurisdictions that experiencanigr or relevant
challenges is invaluable. To this end, in the rextt of this paper, | will
discuss relevant perspectives from Canada and &targround my analysis
and suggestions for the sound interpretation ofogtan law to deal with

this new frontier.

.  Comparative Perspectives on Vicarious Liability of a
Hospital for Doctors

A. Vicarious Liability of a Hospital for Doctors in Canada

Most hospitals in Canada are not-for-profit corpiorss established by
provincial or territorial legislations and signidictly financed by the
government® Their administration is done by a board of direstor

trustees® The composition of the board, mostly consistingayf persons,
reflects community ownership or involvement in tgevernance of the
hospital>’ The board is assisted in the making of clinicamamstrative

decisions by technical committees, which in mostvjprces is called a

** John J Morris & Cynthia D Clarkéaw for Canadian Health Care Administrato® ed.
(Markham, LexisNexis Canada Inc.:2011) at 6.
*® |bid.
* Ibid.
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Medical Advisory Committee. These committees argdly constituted by
staff physicians® Beside the public hospitals, private hospitalsnesvand

financed by an individual or private organizatiame playing an increasing
role in the delivery of health care services in &m At present, the
percentage of their hospital beds is smaller thantdtal number of beds in

public hospitals, thoug?.

Hospitals are liable for the negligence of theipérgee health professionals
on the basis of the common law principlespondeat superiof‘let the
master answery’ The classical approach is that a hospital is digbt its
employee’s negligence committed in the course gbleyment, but not for
an independent contractor practicing on its premisée following
paragraphs from the masterpiece text on Canadialicaianalpractice law
by Picard and Robertson clearly explains the pmsitf the Canadian law on
a hospital’s liability for doctors:

Whether a hospital will be vicariously liable fdret negligence

of a doctor depends upon the relationship amonghtspital,

the doctor and the patient. In the great majorityases, patients

engage and pay their doctor ... and have the powdistiss

them. The hospital does not employ the physiciansanre they

carrying out any of the hospital’s duties to théigd. They are

granted the privilege of using personnel, facitid equipment

provided by the hospital but this alone does nokenthem

employees. They are independent contractors whaliegetly

liable to their patients, and the hospital is nicgkiously liable

for their negligence.

%8 |bid at 6 & 12.
%9 |bid at 5.
% |bid at 237.
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But with some doctors, the relationship does giise rto
vicarious liability on the part of the hospital. &tclearest
situation is that of doctors employed as housd &tagidents or
interns) for whom the hospital is vicariously liablThere, the
employer-employee arrangement is usually eviderdamfr

manuals and directives issued by the hospital.

There are doctors whose relationship to the hdsgpa@s not fit
easily into either of the personal doctor-independmntractor
or house staff-employee categories, and in thesescthe facts

must be carefully analyzé&d.

Even though the principle that most doctors arespethdent contractors
under Canadian law sharply contradicts the statudootors in a federal
hospital in Ethiopia where they are civil servarteth jurisdictions are
challenged by new frontiers in the ever increastognplex relationship
among the hospital, the doctor and the patieniopian hospital liability for
doctors is now faced with federal hospital liagilior doctors’ private wing
practice, just like the matter of the vicariousiidy of hospitals for doctors
practicing in an emergency room of a hospital ima&ka raised a legal
debate many years back. Indeed, the debate ab®wtidarious liability of
hospitals for doctors’ practice in emergency roam&£anada is yet to be
settled. The seminal case on a Canadian hospitabdity for a doctor

L Ellen | Picard & Gerald B Robertsobegal Liability of Doctors and Hospitals in Canada
4™ ed.(Toronto, Thomson Canada Limited: 2007) at 878-
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practicing in the emergency room¥Ygpremian et al. v Scarborough General

Hospital et ai? which is discussed below.

1. Yepremian et al v Scarborough General Hospital et al.

A patient, Tony Yepremian, who was semi-comatositeatime, was taken
to the emergency unit of Scarborough General HalspiDr. Chin
misdiagnosed the patient’s diabetes and prescribbedg medications which
worsened Yepremian’'s condition. Later on, Yepremiaas admitted to the
intensive care unit under the care of Dr. Rosenjn&rnist with visiting
privileges in the hospital. Dr. Rosen was on callydhat day. He did not
diagnose the diabetes on time and when it was btdodis attention by the
nurse, he prescribed an overdose drug. Eventuddpremian developed
cardiac arrest which caused brain damage. At tflak dnd appeal, it was
decided that Dr. Rosen’s negligence was the dicagse of Yepremian's
brain damage. The central issue, however, was atheutiability of the
hospital for Dr. Rosen’s negligence.

After extensively analyzing the relevant statuted purisprudence, the trial
judge, Holland J. of the Ontario Supreme Courtdezad judgment on the
liability of the hospital for Dr. Rosen’s negligencFirst, he set out three
conclusions in which a hospital’s vicarious liatyilior the actions of doctors
may arise. The three conclusions are:
Except in exceptional circumstances:
1. A hospital is not responsible for negligenceaofloctor not
employed by the hospital when the doctor was peaigon
retained by the patient;

®2yepremian et al. v Scarborough General Hospitallef978 O.J. No. 5457 (available on
Lexis Quicklaw); Yepremian et al. v Scarborough General Hospitahlet1980 O.J. No.
3592 (available on Lexis Quicklaw).
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2. A hospital is liable for the negligence of actbw employed
by the hospital;

3. Where a doctor is not an employee of the hakaitd is not
personally retained by the patient, all of the winstances
must be considered in order to decide whether ortim®
hospital is under a non-delegable duty of care winigposes

liability on the hospitaf?

Holland J. decided that the third conclusion fitsp¥emian case that “the
case must be considered from the point of viewhef gatient, the hospital
and the doctor® He set out the nature of these relations as falow

In so far as this particular patient was concermedyas semi-

comatose on admission. It was not even his dectsigo to the

hospital; it was the decision of his parents. T¥epremian was

taken to the hospital because he was obviouslpwsyi ill and

in need of treatment. The public as a whole, andyTo

Yepremian and his parents in particular, lookedh® hospital

for a complete range of medical attention and tneat. In this

case there was no freedom of choice. Tony Yepremiaa

checked into the emergency department by Dr. Chihreot by

a doctor of his choice. Dr. Chin was required taokvor certain

periods of time in the emergency department. WhemyT

Yepremian was admitted to the intensive care deyeant of the

hospital, he was admitted under the care of Dr.eRoJony

Yepremian had no choice in the matter. The fadt EhaRosen

happened to be the internist at the time of adwoiissias the

luck of the draw so far as the Yepremians were eored. They

* Yepremian et al. v Scarborough General Hospitallef978 O.J. No. 5457 (available on
Lexis Quicklaw) at para.55.
% |bid para.56.
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really, | suppose, had no concern other than aeaapon that
this hospital would provide not only a room, bueeihing else
that is required to make sure, so far as is passithiat the
patient's ailments are diagnosed and that promatntent is
carried out, whether this is done by an employedtaip a
general practitioner or a specialist. From the pofrview of the
hospital, the hospital, by virtue of the provisiarfsthe Public
Hospitals Act ... and as a matter of common sense, dm
obligation to provide service to the public and hte
opportunity of controlling the quality of medicagrsice. From
the point of view of the doctor, through the sudenof some
independence by reason of the control that may Xeecised
over him by the hospital and by making his serviesilable at
certain specified times, he attains, by acceptingstaff
appointment, the privilege of making use of the pitas

facilities for his private patients.

Holland J. concluded that “in the circumstancedhi$ case, by accepting
this patient, the hospital undertook to him a doftycare that could not be
delegated. It may be that the hospital has soni oigindemnity against the
doctor but .... | have come to the conclusion thathbspital is responsible

in law for the negligence of Dr. Roseff.”

On appeal to the Ontario Court of Appeal, Arnup.,. Jnoted that “[ijmplicit
in conclusion 3 is the determination that the pplecof respondeat superior

has nothing to do with this case and the liabd#ynot be founded upon the

® |pid.
% |bid paras.56-57.
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application of the principle® However, Picard and Robertson think that the
final conclusion of the trial judge asserts theavigus liability of the hospital
for Dr. Rosen’s fault, despite his status as aepeddent contractor, and this
does not fit with the doctrine of vicarious liabjl’® The applicability of the
vicarious liability principle was also considereatnnecessary in the
dissenting opinion of Blair, J.A., who held thae thospital shall be liable on
the basis of a non-delegable dftyut theYepremiarcase has continued to
influence case law discussion on the vicariousilitgbof hospitals for
doctors’® What is clear is the slippery nature of the ppheiof non-
delegable duty and vicarious liability. Both depemdanalyzing the facts in
a given case, facts which can constitute a sepalata on either principle.
Indeed, the plaintiff can increase her successtma@eading the application
of both as alternatives. Though the scope of tlaigep is limited to the
discussion of the liability of a federal hospital doctors’ practice in the
private wing, some of the arguments raised aboetekistence or non-
existence of a non-delegable duty are relevant rguea for or against
vicarious liability. In this light, in the followig paragraphs, | will briefly
highlight important arguments arising from the jadgent and a dissenting

opinion in theYepremiarcase on appeal.

The trial judgment was overruled by the majoritycidn of the Ontario

Court of Appeal, but two judges dissented. The printeasons for denying

* Yepremian et al. v Scarborough General Hospitalef980 O.J. No. 3592 (available on
Lexis Quicklaw) at para.32.
® Supranote 61 at 483. Picard & Robertson said that/tjaligh this was couched in terms
of direct liability, that is, liability for breach of the Bpital's own non-delegable duty to
provide reasonable treatment, in effect the tredision really imposes a type of vicarious
liability- the hospital was held liable for the tiggnce of the doctor.”
% Supranote 67 at para 173.
O Supranote 61 at 486.
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the claim of a non-delegable duty against the halspan be summarized as
the absence of a statutory duty on the hospitptdéeide competent medical
care, except “to see such care is providédublic expectation from the
hospital is no more than getting “a good doctdrthe hospital does not
control the practice of specialist doctdfsand also the issue calls for
decision on the allocation of public resources Whis a policy matter

necessitating legislative interventi6h.

The dissenting opinion of Blair J.A. heavily relied the public expectation
that hospitals should provide medical service)dla that they owe a non-
delegable duty” Blair J.A. also endorsed the following view of &id¢ and
Robertson on the basic elements necessary to isktéfed vicarious liability

of a hospital for doctors in grey areas.
[T]here are some factors which can be identified baing
common in those cases where a hospital has beel i@ble
for a doctor’s negligence. The patient has generadt chosen
the doctor; he has been provided by the hospitapaas of
certain services. There may be a public expectahahsuch a
doctor or service will be provided by the hospifBhere is an
absence of control by the patient, usually stemrfrioig the fact
that the patient was not the one who engaged thiddAlso,
the doctor may not be described as being an irtpgra of the

hospital organization rather than an accessory t.toMiost

" Supranote 67 at para.30
2 |bid at paras. 35-6.
3bid at para. 38.
" bid at paras. 67 & 108.
5 |bid at para.171.
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obvious, but not necessarily most important, aestipor salary

received from the hospital is often a facfor.

Given the changes in the health system in the ttaste decades and in
particular in the trend towards employment of doxtm hospitals, some
commentators suggested a departure from continuderence by the
Canadian courts to théepremiancase. Though the Prichard Report did not
suggest an extension of the vicarious liabilityhofpitals to non-employee
doctors, it had called for increased hospital raspmlity in the provision of
medical treatment. Lorain Hardcastle, in her 2010 publication, revéehihe
major health system changes in Canada since thsiaem theYepremian
case’® She argued that the changes in the health systmamt the claim
that a hospital should be held vicariously lialie ifs doctor’s negligenc¥.
Of these changes, she emphasised “[p]olicy shiftstd tying remuneration
to performance, board or management involvemeptiinleging and shared

accountability for quality and clinical decision kirg.”®® These changes

®|bid at para.169; see alsopranote 61 at 481.
7 A Report to the Conference of Deputy Ministers ofealth of the
Federal/Provincial/Territorial Review on Liabilignd Compensation Issues in Health Care,
Liability and Compensation in Health Ca¢€oronto, University of Toronto Press:1990) (J.
Robert S. Prichard, Chairman) at 27. In particuta, report called for increasing preventive
measures for medical malpractice including mangadprality assurance, risk management
and peer review. These mechanisms may prove tbliséta certain degree of control over
doctors; hence, strengthening the argument that higpitals will owe a patient in
emergency a non-delegable duty of care.
’® Lorain Hardcastle, “Institutional Vicarious Lialili for Physicians: have we reached the
tipping point?” (2010) 23:3 Health Management Forl®6 at 107-8.
" Ibid at 108.
¥ bid; see alsmupranote 29 at 146-7. Professor Dickens also notesitteid of moving
“towards salaried employment by hospitals, beingd ga&y provincial government or by
regional health authorities. Provinces often préiiés system of pre-set annual funding to
the open-ended principle of fee-for-service billimg which physicians may, for instance,
increase their income 50 percent by requiring p&ticfollow-up visits at four-, eight- and
twelve —month intervals. Salaried employment alsmas physicians to undertake teaching
responsibilities and unfunded research without lolsincome derived from patient care.
Legal implications are that the contractual reladitip between patients and physicians no
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show the increasing role of hospitals in patientecavioreover, she
suggested instrumentalist justifications, i.e.,uemg that an injured patient
gets compensation, and that the deterrence effeatcarious liability law
must be promoted by pushing for the vicarious ligbiof hospitals for

doctors’ negligenc&"

Nonetheless, the Supreme Court of Canada has adapteontextual
approach or the totality of the relationship tesidentify employee from an
independent contract8f.The application of this test to hospital vicarious
liability to doctors is yet to be seen. Howeveristldecision generally
presents the contemporary test used by the comawordurts to identify an
employee from an independent contraéfdn what follows, this approach is

discussed.

2. The Contextual Approach

Justice Major, writing the judgment of the Supref@eurt of Canada in

6771122 Ontario Ltd v Sagaz Industries Canada, Imade a thorough

review of the evolution of different tests to idéntf a given person is an

employee, or acts as an independent contractorseltests include the

control test, entrepreneur test, organization degration test, modified

entrepreneur test, and enterprise risk test.dejond the scope of this paper
to discuss each of these tests, but it sufficggdeent the relevant evaluation

by Major J. after considering the various testbe Tabsence of “one

longer exists, perhaps encouraging courts to dpvpldsprudence binding physicians to
patients through fiduciary duties, and that hospitaay bear vicarious liability for salaried
physicians’ negligence.”
8. Supranote 78 at 108.
82671122 Ontario Ltd v Sagaz Industries Canada, 2@01 S.C.J. No. 61 (available on
Lexis Quicklaw).
8 Supranote 1 at 73.

90



Liability of A Federal Hospital for A Doctor’s Priva te Wing Practice... Liyusew Solomon

conclusive test which can be universally applieddetermine whether a
person is an employee or an independent contrdéterds underscored.
Rather, examining “the total relationship of theties” is found to be very
important® This test, which recognizes the importance of bras one
factor to be considered in the determination of leyge-independent
contractor status, is termed as a “contextual amprd® Major J.
summarized the basic tenet of this approach ifiath@ving two paragraphs:

The central question is whether the person who been

engaged to perform the services is performing tlesma

person in business on his own account. In making th

determination, the level of control the employes lo&er the

worker’s activities will always be a factor. Howey®ther

factors to consider include whether the worker jates his or

her own equipment, whether the worker hires hikearown

helpers, the degree of financial risk taken by wloeker, the

degree of responsibility for investment and managenheld

by the worker, and the worker’s opportunity for fiirin the

performance of his or her tasks.

It bears repeating that the above factors constitutnon-
exhaustive list, and there is no set formula astheir
application. The relative weight of each will dedeon the

particular facts and circumstances of the éase.

8 Supranote 82 at para 46.
% |bid.
8 Supranote 78 at 106.
87 Supranote 82 at paras.47-8.
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B. A Hospital's Liability for Doctors in France

Like Canada’s public health care system, the Fregmablic sector plays
significant role in the provision of medical semsc In France, about 86
percent of the salaried health professionals arkingin the public sectdf
Furthermore, the public hospitals account for 6f&E@et of hospital beds and
53.6 percent of doctors are employed at public ivape hospital$® A
hospital liability for doctors may arise under aat, tort, administrative,
criminal laws. In all of these cases, the tort gipte stipulated in Article
1384 (5) of the French CC is important. It readat tiim]asters and
principals [are liable] for damage caused by tldeimestics and employees
in the functions for which they have been employ@d-hough the provision
does not include the fault of the employee, tradaily courts have
interpreted the provision so that the plaintiff hasestablish the employee’s

fault>*

Article 2037 of Ethiopia’s CC is framed based oe firench doctrine of
non-cumul(non-accumulation of action®The doctrine requires a plaintiff
to have a contractual or tort cause of action,nmitboth at the same tinfe.

This doctrine seems to limit the application ofiélg 1384 (5) for tort cases.
However, courts often apply this tort principle @stablish the contractual
liability of a hospital to its salaried doctotsThis approach is similar with

® Florence G'Sell-Macrez, “Medical Malpractice andnijgensation in France- Part I: The
French Rules of Medical Liability since the Pat@rRights Law of March 4, 2002” 86:3
Chicago-Kent Law Review 1093 at 1093.
8 |bid.
% John H. CrabbThe French Civil CodeRev Ed. (as amended to 1 July 1994) (USA, Fred
B. Rothman & Co.:1995).
L Supranote 1 at 27.
2 Supranote 30 at 144.
% Supranote 1 at 44.
* Ibid at 45.
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the writer’'s argument that the application of Ag52 of Ethiopia’s CC calls
for the use of tort principles to determine a htjs liability for its

employee doctors.

The concept ofservice public(public service) is the hallmark of French
administrative law? It emerged in the late nineteen century afteiitaual
ruled that the Civil Code governing private relagsacannot be applicable to
establish liability of the State in public serviagelivery.®® This has
established different treatment of the state ardipbodies with the private
sector’’ A public body is an institution set up to carryt quublic service
function in the public intereSE A public hospital is a public body whose
liability for its salaried doctors is governed bydnanistrative law
principles®® The French administrative law is basically devetbpy the
judge made law, especially by th®nseil d’Etat the highest administrative
court.’® The basic principle of the tort aspect of admaiste law
distinguishes théaute de servicgfault in service) and the personal fault of
the civil servant® This principle is what the drafters of Ethiopia®C
incorporated in establishing the tort liability stiate for its civil servants in
Art.2126 (1) and (2§°? Accordingly, the French public hospital is lialite

its salaried doctor’s professional fault.

% John Bell, Sophie Boyron & Simon Whittake®rinciples of French Lav2™ ed. (New
York, Oxford University Press: 2008) at 169.
% Christian Dadomo & Susan Farraftench Substantive Law: Key Elemerft®ndon,
Sweet & Maxwell Ltd: 1997) at 170.
" Supranote 95 at 172.
% Ipid.
% Supranote lat 52Seesupranote 96 at 181.
10 sypranote 1 at 52.
101 bid; See supraote 88 at 1104.
1925y pranote 30 at 51.
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In France, a private hospital is liable for thefpssional fault of its salaried
doctors under contract latf? This arises where the patient does not have a
contract with doctor but with the private hospitdllf the patient has a
contract with the doctor, the private hospital vally be responsible for
accommodation, food and paramedical servi¢®a. visiting doctor in the
private hospital is an independent contractor whdlirectly liable for the
patient under contract laif® Due to the private hospital's absence of
authority or control over doctors for their profiesgl independence, salaried
doctors were not regarded as employee as per &r1ig84 (5). It was said
that “[the hospital] is with regard to surgeonscios or interns without
authority or control concerning the practice ofith@ofessional skills*®’
French courts had been reluctant to consider doaar employee of the

private hospitat®®

This loyalty to control test in identifying emplayemployee relationship has
been challenged by the complex employment reldtipnsand its
inapplicability to professional practices. As aulescivil law countries have
adopted more flexible approach to control test Whécresponsive to modern
employment practices. More recent case law in Fresttows a flexible
approach to control test, most importantly, “one tave authority over a

subordinate, despite the absence of technical leuiyel.*°

193 sypranote 1 at 63.
19 bid.
195 bid.
1% pid
97 This was the translation of the judgment of P&asirt of Appeal in 1950, isupranote
1 at 62.
% bid at 62.
% bid at 66.
94



Liability of A Federal Hospital for A Doctor’s Priva te Wing Practice... Liyusew Solomon

In 1992, the Criminal chamber of ti@our de cassatignin establishing

contractual liability of the Red Cross for an arnlesst hired for brief period,
considered the anaesthetist an employee undeleAit884 (5) of the French
CC. The court recognized his professional indepeceldut also considered
him as an employee. Some view this understandirsgradical abandonment
of the principle of independence of doctors. Othgesv the change “as a
recognition that a salaried doctor may be consatipest of the hospital staff,
and thereby a ‘subordinate’, without relinquishinig or her professional
independence!* It is also noted that the court’s conception optyee is

consistent with the broader definition of emplojeé&rench labour law*

Further, some leading authors showed how recemiscsisow more flexible
interpretation of control test by shifting the fectrom the power to give
instruction, to determining whether the performanédhe act was for the
employer's purpose or not? Prof. Giliker summarized this flexible
interpretation of the control test as follows:
To speak in terms of ‘authority’, ‘control’ and
‘subordination’ is, therefore, to refer only to geal guidance
to the question whether the person deemed in atythor
should be held responsible for the wrongs of amotteom
he is deemed to control. What is clear is that,pites
adherence to the ‘authority/subordination’ formukee courts
have nevertheless responded to changes in employmen
practices, even in the traditionally sensitivedielf liability

for physicians™®

10pid at 67.
11 bid at 68
12 pid at 68.
13 pid.
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C. Lessons for Ethiopia

There is a major difference between the status amftads practicing in
hospitals under French and Ethiopian law. Freneh lias for long been
considered a salaried doctor in the public andgpehospitals neither as an
independent contractor nor employee. Rather, tHaried doctor was
considered professionally independent who is nbjest to the authority and
control of the hospital. However, the public hosbis liable for the fault in
service of the salaried doctor under administrakawe principles, while the
private hospital is contractually liable for itda#ed doctor, too. Nonetheless,
recently, salaried doctors in public and privatesgitals are considered
employees under the tort principle under Article843(5). Most
commentators noted that, practically, there itelt#¢chnical difference in the
liability of the hospital in contract, administrnadi and tort law. This was the
main reason that the traditional control test intidde 1384(5) was
interpreted to mean a salaried doctors is an erepl@y the private hospital
by the Criminal chamber of th@our de cassatiodecision in 1992.

In contrast with French law, Ethiopian law and Healare system clearly
shows that most doctors’ practice in the hospitglbased on employment
relationship. Doctors in the public hospitals airel servants while doctors,
except some specialists working as independentaaots, in the private
hospitals are employees governed by the labour That is why Art.2651
specifically referred to the doctors, for whom tiespital is civilly liable, as
an employee of the hospital. This does not, howewsgan doctors in
Ethiopia do not have professional independencesdddthe hospital cannot
dictate a doctor as to her clinical practice. Thet fthat most doctors in
Ethiopia are employees of hospitals implies thatdpparent control test in

Art. 2134 of Ethiopia’'s CC should be interpretedoduly. Its literal
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interpretation would render doctors independenttreciors even in the

presence of employment relationship.

Moreover, the control test is not applicable totdox where their employer
cannot provide direction to them due to the higpeziise and technicality of
their professional knowledge and skills, and inwief the profession’s
established autonomy in practité Generally speaking, control test “can no
longer be said to represent many employment relstips accurately and a
more sophisticated test is required:® Prof. Giliker, after thorough
comparative analysis of tests used to identify m@mtof employment,

concluded that contextual approach is preferretoas follows:

As seen in relation to the civilian system whiclelsdo
maintain a test based on subordination or the righgive
instructions, it may appear to avoid the unceri@énbdf the
multi-faceted common law test, but changes in tbekplace
and increased use of technology have led the cdorts
interpret the test loosely, requiring only the ploifisy of
some form of control. It has been objected that teinders
the test a formality, described as being simultasbo
ambiguous and inadequate, whilst raising diffi@dtiin
relation to professional whom it is difficult to @mmpass
within any test based solely on control. On thisidadespite
its uncertainties, the ‘totality of relationshipést is to be
preferred. It highlights the complexities of modern

employment practices, the key distinction between

** Ellen Picard, “The Liability of Hospitals in Commdraw Canada” (1981) 26 McGill LJ
997 at 1016 -7seealso P.S. AtiyahVicarious Liability in the Law of TortgLondon,
Butterworths:1967) at 46.
15 Supranote 1 at 78.
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employees and independent contractors, and theostdon

framework within which employment operafe$.

Neither the control test nor its flexible inter@dn by French courts is, thus,
adequate to determine the status of the civil sgrdactors’ practice in the
private wing. The basic reason is the concept thaity or subordination
has less to do with doctor's practice in the pevating. Rather, the
understanding of the total relationship of the doeind hospital is important
to determine independent contractor-civil servatdtus of the doctor
practicing in the private wing. Thus, the Canad@mtextual approach
should be preferred in Ethiopia to interpret ArB821Its elements provide
the basic factors to consider in deciding whetlmer doctor in the private
wing is an independent contractor or a civil setwainthe federal hospital.
The next part analyses the private wing practicqeutph this contextual

approach.

[ll.  Contextual Approach to Understand a Doctor’s
Practice in Private Wing

A. Justifying Contextual Approach

As discussed above, the central issue to determagerding the liability of a
federal hospital for private wing practice is taaddish the status of the
doctor practicing in the private wing as either @&ilcservant or an

independent contractor. The law has defined a agilvant as “a person
employed permanently by a federal government irtit.”**’ Based on this
definition, to consider the doctor practising ire tprivate wing of a federal

1°1bid at 78-9.
17 Federal Civil Servants Proclamatip&thiopia 2007, no.515 art.2(1).
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hospital as a civil servant of the hospital is distg and indefensible.
Obviously, the doctor is a permanent employee @f filaderal hospital.
However, the doctor does not receive any paymenh the hospital for her
service in the private wing. If she were considegedivil servant of the
hospital according to the civil servants law, hexgtice should be considered
as overtime work for which she is entitled to comgsory leave or payment
from the hospitat’® But in fact, the doctor receives income from hercfice
in the private wing by charging her patients. Thtigpplying the definition
of a civil servant does not easily determine tla¢ust of a doctor practising in

the private wing, how could such status be detezniin

The argument that considers a doctor working in gheate wing as an
independent contractor would rely on Art. 2134k €C which provides a
test to identify an independent contractor. Thievggion stipulates that a
person carrying out work for another person wheedatter does not control
the former, and where the former “is to be congdeas having retained his
independence,” is considered an independent cdotrdtby this the doctor
is not an independent contractor, she should bsidered a civil servant of
the federal hospital for her private wing practitep. Consequently, the
federal hospital will be liable for the doctor'sufain the private wing

practice.

As | argued in Section 2.3 above, the Canadianextumdl approach is a
persuasive option for Ethiopia to interpret Art.21& the CC to determine
the status of the doctor in the private wing. Tham two more reasons that

justify the use of the contextual approach. Fitsg, last phrase of Art.2134

18bid art. 34 (2). A civil servant is entitled for conmsatory leave or payment based on
her choice for her overtime work for the employevernment institution.
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of the CC, i.e., “is to be considered as havinginetd his independence,”
confers discretionary power on the court to conside merit of each case,
in addition to considering control as a factor, atetermine whether the
doctor retains independence to discharge her regghty. Thus, Ethiopian
law is framed in a manner to accommodate dynamid aovel

circumstances arising in the future, such as pivang practice.

Second, the use of a contextual approach to irgeAt.2134 of the CC will
render the federal hospital liable for the doct@nsictice in the private wing
(to be discussed below). There are compelling pai@asons in Ethiopian
law to justify this result. These policy reason® aompensation, loss
distribution and deterrence. A brief discussiorih&se policy considerations
and how they justify the liability of a federal pitsl for doctors’ practice in

the private wing now follows.

1. Compensation

The classical purpose of the vicarious liabilityamf employer for the fault of
his employee is to ensure that a victim who susthidamage due to the
latter’s fault gets adequate compensation. A hakpas deeper pockets than
its doctor employee, and thus, is in a better mosib compensate the victim
who suffered injuries because of the negligent mohcf a doctor*®
However, in Canada, both the hospital and the d@®insured, and as the
insurer is the one bearing the liability, this theas hardly defensible.
Nonetheless, in Canada, the theory of compensasiastill considered a

¥ Joseph Eliot Magnet, “Preventing Medical Malpragtia Hospitals: Perspectives from

Law and Policy” (1979) 3:3 Leg Med Q 197 at 199.
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sound justification to increase the low rate of pemsation for victims of

negligent conduct?®

Prof. Krzeczunwicz justified the Ethiopian law ddbility for others on this
theory that the employer is “better situated” tanp@nsate the victim of its
employee’s fault?! This theory is more applicable in Ethiopia thas it
insignificant application in Canada, where the doand the hospital are
equally insured. In Ethiopia, there is no legal igdtion or voluntary
assumption of insurance protection by doctors. éddelue to the rarity of
legal actions against a hospital for its employexctal’s fault, it is
uncommon for a federal hospital to have liabilitysurance coverage.
However, it is generally known that a federal htapis financially better
able to compensate the injured patient than itd servant doctors can. A
federal hospital liability for the private wing @tace of doctors ensures

patient access to compensation.

2. Loss Distribution

According to this theory, the employer is in a eetposition to absorb the
cost of liability and insurance premium and to mlistte it to society through

increasing the cost of its services or prodd€ighis principle is closely

connected with compensation justification as iffreas the higher capacity

of the employer to compensate, and its abilityasilg absorb the cost and to
distribute its loss. A hospital can easily passt@rpatients through health

care service fee increases, its costs of insurprer@ium. In Canada, given

120 gypranote 78 at 108; see alsopranote 61 at 532.
121 gypranote 30 at 38.
122 Atiyah proposed this theory as a modern theonyifjiisg vicarious liability. Seesupra
note 114 at 22-8; Kurt J.W. Sandstrom, “Persond\digarious Liability for Wrongful Acts
of Government Officials: An Approach for Liabilitynder the Charter of Rights and
Freedoms” (1990) 24 U B C L Rev 229-274 at 233.
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that both hospitals and doctors are insured, theory is criticized as
incompatible with the purpose of the liability ofogdpitals, which is
“efficiency in ...loss allocation,f.e., discouraging insurance duplicatitf.

The Ethiopian law of liability for others seeksdmmpensate the victim of an
injury caused by the civil servant of the hospitArough voluntary
subscription to liability insurance coveratfé.Such an insurance scheme
socializes the risks of the hospital among the sgraap of insured through
the payment of premiurf> Therefore, establishing vicarious liability on a
federal hospital for doctors’ fault in private wipgactice is justified on the
theory of loss distribution for two main reasongst: the federal hospital
has deeper pocket to buy a liability insurance pBacondly, the federal
hospital can pass on the cost of its liability mace plan for its private wing
practice to service fees. The hospital, not thetatec can set the fees for

health care services provided in its private wing.

3. Deterrence

A hospital can reduce the occurrence of medicapraatice through quality
assurance mechanisms, risk management and peawrsiThus, the

vicarious liability of a hospital will ensure it pnoves its management,
working procedures and implements quality assuragstems to prevent the

occurrence of medical malpractit€.In short, the vicarious liability of a

123 gypranote 119 at 197.
124 gypranote 30 at 31.
2% bid at 30.
126 gypranote 77 at 26.
*” Supranote 78 at 108upranote 119 at 197. IBagazcase the Supreme Court of Canada
observed that “vicarious liability is deterrencefofure harm as employers are often in a
position to reduce accidents and intentional wrorps efficient organization and
supervision."Supranote 82 at para.32.
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hospital has a deterrent effect to prevent the menge of medical
malpractice in the hospitdf® Deterrence is also an important policy
consideration to establish the liability of a fealehospital for its doctors’
practice in the private wing. It supplements congagion and loss
distribution, and in this way, establishes theiligbof a federal hospital for
doctors’ practice in the private wing on solid thet@al and policy

justification.

Altogether, the flexible wording of Art.2134 of t@C allows the court to
consider new developments or frontiers in the laWadbility for others; thus,
warranting the use of the type of contextual apgnodhe result, that is,
holding a federal hospital liable for private wiptactice, complies with the

underlying policy reasons for the law of liabilfigr others in Ethiopia.

Next, | will show how the interpretation of Art.243using the contextual
approach of distinguishing an independent contraitton a civil servant,
yields the result that a doctor in private winggbiee is not an independent

contractor but a civil servant of the federal htapi

B. Application of the Contextual Approach

On whose account does the private wing operatePhe private wing is
defined as “a system established within a fedewaphal” implying that the
unit is an integral part of the federal hospitak such, there is neither a
separate legal personality for the private wing, &y legal requirement to
register the unit as a business entity. Rathersets the legal personality of

the federal hospital (which also uses the legatqmality of the Federal

128 Sypranote 78 at 108.
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Ministry of Health or the University, whichever it accountable to).
Therefore, the doctors practicing in the privatengviare under the legal
umbrella of the federal hospital. Nonetheless, fise they collect from
patients is kept in a bank account that is sepdrate that of the federal
hospital’'s account?® However, this account is not operated as if thetats
were the owners of the private wing. The fees atkected through the use
of federal government receipt recognized by theistiy of Finance and
Economic Developmenrt® Any procurement for the private wing is made in
accordance with federal government procurement.t3fwdoreover, annual
internal and external audits of the financial staat of the private wing are
undertaken under the auspices of the Bo¥rEven the doctors do not have
the right to hire or recruit the cashier and actants of the private wing’>
This lack of the minimum administrative and managetprivileges to run
the activities of the private wing illustrates thite doctors cannot be

regarded as if they are practicing as independ&rdtp contractors.

Degree of federal hospital control over the doctoin the private wing:

The degree of control the hospital exercises ower grivate wing and
doctors’ practice there is significant. Practice time private wing is
supervised by the Head of the private wing who gsoantable to the
hospital CEG?* The Head is responsible for planning, programirsgtnd

their implementatiort® and to recommend to the CEO, the appointment of

129 gypranote 21 arts.5(2) & (3).
1301bid art. 5 (1). All federal government revenue or imeoshall be collected by the receipt
recognized the Ministry of Finance and Economic &epment.
131 1bid art. 6 (2).
1321bid art. 5 (5).
133bid art.5 (4).
134 bid art. 3(1).
135 bid art. 3(2 (5)).
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doctors to the private windf. To be recommended for such appointment, a
doctor must have a good evaluation for the perfoceain her regular
employment with the federal hospital.After being appointed to the private
wing, the rules governing the civil service appty the doctor and her
performance evaluated by the Head, and this isngakéor the doctor to
continue providing her services in the private wiffgrhe doctors have no
capacity to determine the fee the patient shallfpatheir services; the fee is
determined by the Board upon the recommendatiadheoCEO based on the
proposal submitted by the Head of the private wifig-he net income of the
private wing is distributed among the doctors atiteohealth professionals
not by the decision of the doctors but by the CEpOruthe recommendation
of the Committee. Thus, a doctor in the privateguioes not enjoy control
over her practice, in contrast to a doctor whonsiralependent contractor
and controls the administration and managemenhefealth care services

she provides.

Who provides the premise and equipmentThe federal hospital provides
the practice premise. Medical laboratory and ragiplgy services are done
using the federal hospital's equipment and in ataoce with a program that
would not prejudice the provision of the regularvizes of the hospitdf®
Surgical equipment, sterilization machines and rofih@ted resources of the
federal hospital are also utilized to provide piévaving services in

accordance with a program that would not prejudieeregular services of

136 1bid art. 3(2(8)).
137 \bid art. 4(1(2)).
138 bid art. 4(1(5)).
1391bid art. 9(2(5)).
140 1bid art. 7(2(3)).
105



Jimma University Journal of Law Vol. 4 No. 1 (2012)

the hospital**

The federal hospital also provides beds for ingpatservices
of the private wing, which may not exceed 10 pert c# the total hospital
beds+** The only medical equipment the doctor may bringte private
wing is her stethoscope. This test strengthenslobt if a doctor practicing

in the private wing could be considered an indepahdontractor.

Can a doctor hire an assistant in the private wing@o be regarded as an
independent contractor, a doctor should be ablareoassistants, such as a
nurse, laboratory technician and x-ray technicidawever, in the private
wing, the recruitment of all health professionaidl aupport staff is approved
by the CEO upon the recommendation of the privategwead. Thus, a
doctor in the private wing has no right to hireamsistant. However, in most

cases, a doctor who is an independent contractohica assistants.

Who bears the financial risk for the private wing? The initial capital
required to set up a private wing that meets thmeetations of patients is
provided by the federal hospit4f Thus, the financial risk rests with the
hospital. A doctor has no investment in the privaieg. If the private wing
could not attract adequate market to generate iactmnsustain its running
costs, there is no financial loss to the doctor.

Is the private wing a profit making enterprise for the doctor? The more
patients the doctor treats, the more the incomepthate wing will make.
Thus, as the net income of the private wing in@sathe amount the doctor

receives increases too. However, no direct prafdr@es to the doctor’'s

11 1bid art. 7(2(4)).
142 1bid art. 7(2(2)).
143 bid art. 7(1(1)).
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pocket, and the doctor may not consider the privartg as a profit making
enterprise, but only as a source of modest incémsleed, the whole purpose
of the private wing is not profit making but to ens motivation and
retention of the doctor in the federal hospital.

All in all, for the reasons described above, a doptacticing in the private
wing cannot be an independent contractor. Thusantbe concluded that a
doctor practicing in the private wing of a fedehaispital is still a civil
servant of the hospital. Consequently, the fedeoabital will be liable for
the doctor’s official fault in the private wing. Adescribed above, this

conclusion has sound policy justifications, too.

The counterargument against the thesis of thisrpayas claim that doctors
in the private wing should be considered independentractors. | said that
part-time practice by specialists in private haapitis considered to be
practice by independent contractors, and whicgaserned by contract law.
Consequently, it may be argued that Art. 2134 o tBC should be
interpreted by analogy so that the practice ofdbetors in the private wing
of a federal hospital is similar to the part-timeagiice of a specialist in a
private hospital. The patient chooses the spetiah® practices part-time in
a private hospital; similarly, the patient has tight to choose the doctor in
the private wing. The specialist in part-time pi@eigets a percentage of the
hospital income from his service; similarly, thectto in the private wing
gets a share of the income the private wing geesiataccordance with the
decision of the CEO of the hospital. Both practiaes usually undertaken
outside regular working hours of the private ardkfal hospitals. In addition,
the public understands that the private wing is@asate entity in the federal

hospital because of the requirement of higherliaa the regular service fee,
107



Jimma University Journal of Law Vol. 4 No. 1 (2012)

the right to choose a doctor, and the outside guileg working hours that the
private wing maintains. Indeed, the nomenclatumévgte’ conveys to the
public the message that the health care servideegbrivate wing is like that
of private hospitals.

Nonetheless, | would argue that the analogy focumesthe similarity

between the part-time practice of a specialisth@ private sector, and a
doctor in the private wing, a perception that iggsothe basic differences
between the two forms of practice. The most impurthfference is that in

the part-time practice of a specialist in the p®vsector, she enjoys higher
independence and control over her practice, whigedoctor in the private
wing is significantly subjected to the control dfet federal hospital, as

discussed above.

Conclusion

Art.2134 of the Ethiopian CC should be interpretesing the contextual
approach so that examining different aspects ofivengrelation would

explain the status of a doctor practicing in thegie wing in her relations
with the federal hospital. A doctor in the privateng does not practice
entirely on her own account. To start with, sheubjected to control by the
federal hospital in terms of her recruitment, perfance evaluation and
dismissal from the private wing. In addition, sleesl not provide the initial
capital to start private wing services, the rooneguipment for the practice.
Also, she cannot hire an assistant for her privatg practice and does not

bear any financial risk for practicing in the piiwaving.
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On the other hand, the private wing cannot alsadiesidered as a profit
making enterprise. This is because the doctor igorimarily there to make

money but to address the human resource retentaligomn, namely doctor
attrition and lack of motivation to practice in &dl hospitals. The totality of
the relationship between the doctor practicinghia private wing and the
government hospital, thus, unfolds that the dostaruld not be considered
as an independent contractor, but a civil servAotordingly, the federal

hospital must be liable for her official fault ine private wing.
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Law for the Future: the Legal and Policy Foundation
for Intergenerational Environmental Justice in
Ethiopia.

Yenehun Birlie Mamd

Abstract

Intergenerational equity, fairness in the relatiopdetween generations, is
a term used in many ways for many different purpose environmental
protection laws, it refers to equity in the use angbyment of the fruits of
nature among generations. More than a decade dhgdssed since the
right to a clean and healthy environment is recogphias one of the
fundamental rights in Ethiopia. However, it is mtear if this right can be
extended to the future generations whose intesebeing damaged by an
unsustainable utilization of natural resourcesh®y resent generation. So
far, little regard has been given to this issuentmt the judiciary and the
academia. This piece examines the laws and polietsted to the
environment and development so as to spot the Bghpolicy foundation

for intergenerational equity in Ethiopia.

Introduction
Environmental problems are among the greatest esigdls of our time
which raise concerns not only about the life of phesent but also the very

existence of future generations. Ethiopia has oh¢he most degraded

* LL.B (Addis Ababa University), LL.M (University ofAlabama), Lecturer, Jimma
University School of Law. The author can be acogsggenek2009@gmail.com.
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environments in the world. In terms of climate opawulnerability, Ethiopia
is among the worst affected ones. At stake is mb¢ the quality of “our”

lives today but also the very existence of our mffsy. This piece is an
attempt to explore the legal and policy underpigrfor the protection of the

environmental interest of the future generationgtimopian context.

After analyzing the Constitutional environmentaghts, environmental
policies, legislation and development policies astchtegies, the article
concludes that intergenerational equity is a lggatid politically accepted
principle in Ethiopia. Despite the fact that thet&rgenerational equity”
label may be relatively new in Ethiopian legal syst respect for future
generations has always been a concern for socegiésimans endeavour to
improve or sustain the quality of life for their sdendantsBut due to
various factors such as acute poverty, misconaeptio the relationship
between development and environmental protectjothé government and
the populace, lack of political commitment maniéest partly by
incapacitating the environmental protection orgdask of environmental
education, awareness, information, poor public igp#tion, restricted
access to justice and lenient and vague laws, nigommental interest of

the future generations is not being duly impleradnt Ethiopia.

The Piece begins with the discussion of the theadeframework of the
theory of intergenerational equity (IGE). The masrt of the article deals
with the legal and policy foundation of IGE in Eipian environmental legal
regime. Starting with a passing remark on the manaltural and religious
foundations for IGE, this part will make a thorougkamination of the

constitutional, legal and policy base for IGE inhi&pia. The piece is
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brought to an end by a concluding remark which asggests some

solutions for the proper implementation of IGE lie tountry.

l. Intergenerational justice: Concept, Principles and
Background

The term “intergenerational equity{IGE hereinafter) is very loaded that it
is hardly possible to find a common definition fabr It is defined by the
International Law Association as “the rights ofuté generations to enjoy a
fair level of the common patrimony’IGE is also defined as “an obligation
to conduct ourselves so that we leave to the futweoption or the capacity
to be as well off as we ardThe leading scholar in the area, Edith Brown
Weiss, said that IGE is a concept that says hurflaoisl the natural and
cultural environment of the Earth in common botlthvather members of the

present generation and with other generations,grasfuture®

IGE seeks to strike a balance between the presehfuture generations in
the use and enjoyment of natural resources. Whofuduee generations?
There is no universally accepted definition of teem. It is said that on the

face of “continuum of human existence, it seemdlematic to define the

! In this piece the terms “intergenerational equiayitl “intergenerational Justice” are used
interchangeably.

Z International Law Association, 2002 New Delldeclaration on Principles of
International Law Relating to Sustainable Depetent, ILA Resolution 3/2002, in ILA
Report of the Seventieth Conference, New Delhi flam ILA, 2002), Principle 2,
available online: ILA :http://www.ila-hq.org.

% Samuel Man Abuse of intergenerational Equityat 1, available at
http://computingforsustainability.com/2011/09/044ab-of-intergenerational-equity
(accessed on 23 September 2012)

* Edith Brown Weiss (1990)n Fairness to Future Generation&nvironment, Vol. 32, No.
3, at 8. E. Aguis also adopts more or less sindletfinition. E. Agius, Obligations of
Justice: Towards Future Generations: A RevolutionSocial and Legal Thoudhin E.
Agius, (ed.), Future Generations and Internatidreal (London: Earthscan Publications,
1998) at 10.
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future generation as the people who are not-yet-because ‘future people’
are born into the present generation every minufne meaning of “future
generations” ranges from today's children to unhmersons distant in the
future without limitation® Given the closeness of climate change threat,
Weiss argues that, there is no theoretical bagidirfoting such rights to

immediately successive or distant generatibns.

“Weak sustainability” (WS) and ‘strong sustainalyili (SS) are the two
alternative ways of looking at the need to enshat tuture generations can
supply their needs. In WS, the environment is r@garin terms of “the
natural resources or natural capital that is alkgldor wealth creation, and
to say that future generations should have the sdmtigy to create wealth as
we have™ Therefore, future generations will be sufficientgompensated
for any loss of environmental amenity by havingemilative sources of
wealth creation® In SS the environment is viewed as presenting rtttas
just economic potential that “cannot be replacechbynan-made wealth®

It argues that future generations “should not iitteedegraded environment,

no matter how many extra sources of wealth ardablaito them”**

® Burns H. Weston (2008)limate Change and Intergenerational Justice: Faatiwhal
ReflectionsOVTJENVTLL 375 at 383.

° Ibid.

" Edith Brown Weiss (ed.) (1992Environmental Change and International Law: New
Challenges and Dimensiondnited Nations University Presat 610. It is said, given the
closeness of the climate change threat and, thesetfte urgent need to mobilize against it,
it is pretty much imperative to think of “future mgrations in more or less proximate terms
in this context: embracing persons potentially witbne's personal awareness if not actual
knowledge, possibly but not necessarily involvingeidapping generations”. See Weston
supra note 5, at .386.

8 Sharon Beder (2000)Costing the Earth: Equity, Sustainable Developmeamnd
Environmental EconomicdNew Zealand Journal of Environmental La¥ (227-243) at
228-229.

? Ibid

1% 1pid

" 1bid
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For three closely inter-related reasons of ‘nonssitidability’, ‘uncertainty’
and ‘irreversibility’, SS seems many scholars’ fateo *? It is argued that
human knowledge does not offer any substitute faanyntypes of
environmental assets such as the ozone layer, lingate-regulating
functions of ocean phytoplankton, and the watergiretection functions of
tropical forests® Therefore, the present generation cannot be neiftave
can substitute the environment for future genenati®Jncertainty regarding
the functions of natural resources and the possilsequences of depletion
and degradation are the other reasons for reje@tiSg Some depletions and
degradations lead to irreversible losses of speaelshabitats, while others

though not irreversible may be too costly and teturies to repait’

Generally, the non-perfect substitutabilitpf the natural and human- made
capital for one another leads us to concludeftitate generations may not
be better off by the wealth created than by a eichironment. This, in turn,
lends itself to a conclusion that WS is not “conigat with the concept of
IGE. Finally, it should be noted that as employethie existing international

instruments, IGE constitutes, in addition to fagmeamong generations of

12 See Pearce, David, Markandya, Anil & Barbier, Edivél989),Blueprint for a Green
Economy Earthscan, London, chapter 2
'3 Sharon Beder, supra note 8 at 229. This non-sutaiility of natural resources has been
strongly advocated by environmentalism movementghvhargue that plants and animals
[14ave intrinsic value and, hence, deserve protedtidimeir own right

Ibid.
15 Even when it is possible to substitute, Weiss esgdeveloping substitutes may be more
expensive than conserving the existing suppliesoRee depletion and species extinction
narrows the options available to future generatidngs for this reason that Weiss argues
“conservation of options” should, as we will dissunm the sections to come, be one of the
vital principles of IGE. Even if we accept thatdtpossible to replace natural resources with
human made assets, WS also suffers from anothéatiom. It raises another equity issue
among future generations as human made substiuekkely to be more expensive than
the natural resources (which can also be availabédy) and be available only to those who
can afford. This will be an inequitable redistribut of access and is against one of the
values of IGE- ‘conservation of access’ as we wilicuss in what follows. See Weiss
(1990) supra note 4, at 8., Sharon Beder, supe Bpat 230.
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different times, an “intra-generational” componeftich dictates that there
must exist “fairness in utilization of resourcesaay human members of
present generations, both domestically and globafiyrhe success of IGE
much depends on our success in achieving fairmessilization of natural
resources between and among the present generaifonsie or more
countries particularly between citizens of the deped and developing

countries.

[I. Arguments for and Against IGE

It may not be so difficult to concede a moral oatign to future generations
conceivably as they can’t have any say in decistaken today that may
affect them. However, regarding the present geloaist legal obligation
(and future generations’ right), as much as theeepmoponents, there are
plenty of scholars who have made their skepticisardh.In this part, we
will examine different arguments forwarded by proeots and opponents of

the principle of IGE.

A. Argument for IGE

Some environmental damages pose long-lasting thtlkat affect the health
and wellbeing of future generations. It seems impes to craft legal
frameworks to protect the environmental interestr&inote generations.
Future generations can’t exercise influence overptesent ones to demand
the protection of their environmental inter&sfTaking advantage of this

power asymmetry, the present generation affects desires and

8 G.F. Maggio(1997), Inter/Intra-Generational Equity: Current Applicatis Under
International Law for Promoting the Sustainable Bkpment of Natural Resourceb
BFELJ 161, p. 163-164.

" Ibid
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circumstances of the future generation and mostortaptly harm their

interest.

This concern was seriously noted in the Brundti&egort:*®
Many present efforts to guard and maintain humagness, to meet
human needs, and to realize human ambitions areplysim
unsustainable — in both the rich and poor natioiifiey draw too
heavily, too quickly, on already overdrawn envir@mtal resource
accounts to be affordable far into the future withdankrupting
those accounts .... We act as we do because we tawgg with it:
future generations do not vote, they have no galitor financial
power; they cannot challenge our decisions. B tesults of the
present profligacy are rapidly closing thetiaps for future

generations.

The consideration of the power of the present geiter to determine or
influence the advantages or disadvantages, suffeoin wellbeing alone
“suffices to support strongrima facie obligation not to do what will be

seriously disadvantageous to future persdns”.

For Weiss, IGE is a derivative of the main purpogglobal environmental
stewardship: “sustaining the life-support systerhthe planet, in large part,
to ensure the continued survival of the human Is8iffy She argues that the

natural environment is the common property of @herations of human

18 World Commission on Environment and Development, Cammon Future, Oxford
University Press1987at 13

¥ Clark  Wolf, Intergenerational  Justice, at 280. imde  at.
www.public.iastate.edu/~jwcwolf/Papers/Wolf Intengeational Justice

% Shorge Sato Sustainable Development and the Selfish Gene: inalt Paradigm for
Achieving Intergenerational EquityLN.Y.U.Envt.L.J.503,at 509.
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specie€!.Being beneficiaries entitled to use and benefitrfit, the present
generation “hold the Earth in trust for future geriens”’?? Her theory
stipulates that all generations have an equal placelation to the natural
system.

She argues that it makes sense to view the humammuoaity as a
partnership among all generatidisBasing her argument on John Rawls’
Original Position,she contends that in this partnership, no gemer&ows
beforehand when “it will be the living generatidtgw many members it will
have, or even how many generations there will w@taly be™®* A
generation that is placed somewhere along the spedf time but does not
know in advance where it will be located “would wam inherit the Earth in
at least as good condition as it has been in fgmpaevious generation and to
have as good access to it as previous generatidimss’ requires each
generation to pass the planet on in no worse dondiban it received and to
provide equitable access to its resources and ieneéch generation is thus
both a trustee for the planet with obligations @mecfor it and a beneficiary

with rights to use if>

2L Weiss (1990), supra note 4, at 10, see alseiss Intergenerational Equity: A Legal
Framework for Global Environmental Chanige‘Environmental change and international
law: New challenges and dimensionsVeiss ed.) Tokyo: United Nations University Press,
1992at 611.She argues thdhe theory also applies to cultural resources siheg form an
integral part of the legacy we give to future gatiens and are linked to our role as a
member of the natural system.

%2 bid.

% |bid. E. Burke said that "as the ends of such @npeship cannot be obtained in many
generations, it becomes a partnership not only éetwthose who are living but between
those who are living, those who are dead, and twds® are to be born." See E. Burke
"Reflections on the Revolution in Fraric&30-140 (1790), in 2Vorks of Edmund Burke,
368 (London, 1854; Reprint Services, 1987).

2 Weiss, Intergenerational equity: a legal frameworkglobal environmental changsupra
note 21, at 610.

%> |bid. Professor Paul A. Barresirongly propounds that our concern for the future
generation is deeply rooted in our inherent natarperpetuate our selves. “As products of
natural selection”, he wrote, “human beings ‘caedut future generations in the sense that
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This partnership among all generation of the husyeties is recognized in
different international soft and hard laws, culsiesd religions. Christianity
and Islam are among the religions which recognize énvironmental
interest of the future generations. It is mentioned the Universal
Declaration of Human Rights which recognizes theerment dignity and of
equal and inalienable rights oélf members of human family{(emphasis

mine)?®

In 1972, the United Nations Stockholm Conference the Human
Environment recognized that we have a responsibilit "protect and
improve" the environment for both the present amel future generations.
Likewise, the 1973 Endangered Species Conventiwhflze 1974 Charter of
Economic Rights and Duties of States, the 1982 W\nrld Charter for

each of us is genetically predisposed to do whatiévakes to perpetuate our genes into the
next generation in the form of individuals who genetically predisposed to do the same”.
Any legal regime intended to achieve intergenenaticequity should start “by harnessing
our inherent tendency to care about certain memifefisture generations in certain ways
He argues that neither the ICJ decisions nor thgiages and other cultural doctrines Weiss
mentions do support for existence of a deeply ahotssentially worldwide, cross-cultural
consensus in favor of recognizing intergeneratignalp rights and duties in environmental
matters. They are manifestations of concerns atfmutvelfare of future generatioriSor
more detailed analysis, see Paul A. BarrBgyond Fairness to Future Generations: An
Intragenerational Alternative to IntergenerationaEquity in the International
Environmental Arena, 1Tul. Env. L.J. 59, 70 (1997), and also Paul A. Bsir Frame,
and the Intergenerational Imperative:A Reply to fessor Weiss on "Beyond Fairness to
Future Generatiori§1998), 11 Tul. Envtl. L.J. 425 pp, 433-434.. 3¢z Weiss (1997), A
Reply to Barresi's “Beyond Fairness to Future Gextiens' 11 Tul. Envtl. L.J 89, at 89-90.
% UN General Assemblyniversal Declaration of Human Rights§0 December 1948, 217
A (). It is also mentioned in the Internation@bvenant on Civil and Political Rights, the
Convention on the Prevention and Punishment ofGhene of Genocide, the American
Declaration on the Rights and Duties of Man, theclBation on the Elimination of
Discrimination against Womeithe Declaration on the Rights of the Child, anchynather
human rights documents reveal a fundamental bieligfe dignity of all members of human
society and in an equality of rights that extenusime as well as spacBee. UN General
Assembly, International Covenant on Civil and Rodit Rights, 16 December1966, United
Nations, Treaty Series, vol. 999, Prevention andighment of the crime of genocide, 9
December 1948, A/IRES/260, UN General Assembly, &atbn on the Elimination of
Discrimination against Women, 7 November 1967, ABRER263, UN General Assembly,
Declaration of the Rights of the Child, 20 Novemb859.
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Nature and the 1997 UNESCO Declaration on Respiitisis Towards
Future Generations, have all shown concern feretological legacy we
leave to future generatioh§The 1992 Rio Conference on Environment and
Development has expressed the commitment to fujeresrations in the

context of environmentally sustainable developni&nt.

The case laws of both international and domestigurtials have also
contributed their own share to the developmentefprinciple. At the ICJ,
Judge Weeramantry has discussed the historicoralframework for inter-
generational equity in global legal traditions is kengthy separate opinion
exposé on "equity" in the Maritime Delimitation ithe area between

Greenland and Jan Mayen (Denmuarkiorway)” >

Domestically, in Minors
Oposa v. Secretary of the Department of EnvironraadtNatural Resources
("DENR"), the Supreme Court of the Philippines addied intergenerational

equity in the context of state management of natiforests>®

B. Argument against IGE

There are as many skeptics as there are advoaatéSE. Our traditional
understanding of justice and right/duty relatiopsiias been the main
obstacle for the recognition of IGE. For agestipeshas been viewed as that

which only applies between the present generati®isilarly, rights have

2’ The Convention on the Prevention of Marine Pollutionlymping of Wastes and Other
Matter 1972, UN Educational, Scientific and Cultural Qrgation,Convention Concerning
the Protection of the World Cultural and Natural tHage, 16 November
1972, availableat:http://www.unhcr.org/refworld/ihd042287a4.html (accessed 11
December 2012)Convention on International Trade in Endangeredciggeof Wild Fauna
and Flora, 1973Resolution adopted by the General Assembly 3281UX¥X

% The United Nations Conference on Environment aesidlbpment (Rio de Janeiro, 3-14
June 1992).

#91CJ case Concerning Maritime Delimitation in theabetween Greenland and Jan Mayen
(Denmarkv. Norway) Judgment of 14 June 1993.

%9 Minors Oposa v. Secretary of the Department of Emvient and Natural Resourc&he
Supreme Court of the Philippines 33 ILM 173 (19@4)nors Oposa hereafter).
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been treated as claims belonging only to identéiabdividuals making it
difficult to apply to future generations. It is aeg, “[fluture generations by
definition do not exist now; they cannot now, there, be the present bearer
or subject of anything, including rightd®. Arguing for the rights of
“nonexistent persons” is rejected as making noesdhefessor Stone opines
that “[nJonpersons,” which include future persomsl @nimals, cannot have

rights 32

By way of summary, the following are the most comnaomguments against
IGE. These aré® (1) We are unable to predict the course of tharésand

hence unable to predict the consequences of aonac({2) We are unabte

ensure that the needs or wants of our descendamsbe met, since
intervening generations might not take accounthef. (3) Future persons
are indeterminate or unknowable to us as indivelu@) The existence of
future persons is contingent, not actual. (5) Weignorant of the needs or
desires of future persons. (6) We are ignoranhefrtumber of future people
and hence unable to make utility calculations reiggr them. (7) We are
unableto determine whether future persons will sharesmaial ideals or be
members of our moral community. (8) We are uncerts to whether we

share a social contract with future persons, becawes have no reciprocal

31 Ernest Partridge, On the Rights of Future Germmatiin D. Scherer, (ed.) (1990)
Upstream/Downstream: Issues in Environmental Ethiesnple University Press, at 2.

32 Christopher D. Stonas cited ifEdwin R. McCullough if‘Through the Eye of a Needle:
The Earth's Hard Passage Back to Health” (1995),JENVLL 389 at .399. Stone wrote,
“Why ought we to subordinateur welfare totheirs, for creatures we shall never meet, with
whom there is not even the most fictitious ‘soaiaimpact,” and who are in no better
position to return our favors than a contemporargr?

33 Kristin Shrader-Frechette(2002), Environmentaltides Creating Equality, Reclaiming
DemocracyOxford University press at 101, See aWidfred Beckerman, The Impossibility
of a Theory of Intergenerational Justicen Joerg Chet Tremmel (2006)“Handbook of
Intergenerational Justice” Edward Elgar PublisHimgited, at 53-71
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relationshipwith them; possibly we can affect their welfaret they cannot

affect ours.

Cynics about the prospect of IGE tend to conclud&t tobligations of

‘justice’ “simply cannot extend to distant futurergerations’ and if our
present actions cause misery “in the distant futtin@ay be unfortunate for

members of future generations, but would not besthf*

[ll. Intergenerational Principles, Rights and Obligations

Weiss identifies three basic principles of IGE. 3&eare “conservation of
options”, “conservation of quality”, and “consericet of access”.**
Conservation of options demands  each generation“conserve the
diversity of the natural and cultural resource bagethat it does not unduly

hamper the existing options to future generations'solving their

3% Wolf, supra note 19 at 280. Nevertheless, fonestike Annette Baietthe fact that future
persons are not now living and that we do not kmdw exactly they will be or how many
of them there will bare irrelevant and do not “rule out the appropriags of recognizing
rights on their part.” She claims that if we doesgthat “once they are present and actual”,
future generations “will have rights, what diffecenis made if we say, not that thesll
have, but that theglo have rightsaow?” She said that they are not different from past
persons with rights in the present in that theyncarclaim any new rights and that their
existing rights must be claimed by a person inpghesent generation. And, since “rights
typically areclaimedby their possessors,” the living must empower spemsons to make
claims for future persons. This issue of allowihg tepresentatives from among the present
generations is an issue which is reiterated in@p®sa vs. Factorarcase. See Annette
Baier, The Rights of Past and Future Persons irCiough (1995)Through the Eye of a
Needle:supra note 32t. 400 see alshlinors OposaSupra note 30. Some have also come
up with an obligation of us without the correspaorgdirights of the future generation by
borrowing the “perfect duties “and “imperfect dgtieconcepts from Kant. The problem
with this approach as Partridge claims is thatauld make great difficulties sincgérfect

dutiesfollow from the claims of rights-holdekghile imperfect dutieslo not entail
corresponding rights”. Hence, this position will aken our duties to future generations
since a “duty to respect anotheilghts generally carries greater weight and has priaritgr

an "imperfect” duty to be charitable”. Partridgdidees that there are rights of the future
generations which would give rise to the “perfeaties” of the present generations. See
Ernest Partridg©n the Rights of Future Generatiofi®90), at 2-4, available electronically
?St:http:llwww.mnforsustain.orq/partridqe e_rights_otufe_generatian

Ibid.
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problems and satisfying their own values, and shalso be entitled to
diversity comparable to that enjoyed by previousegations”.*® Austere
preservation of thestatus quo isnot what it advocates foas ecological
systems are inherently dynamic and technologicalamacks may create
substitutes for certain existing resources or S§icamtly optimize their
exploitation®” Conservation of quality requires the present gaiwr to
“maintain the quality of the planet so that it iasped on in no worse
condition than that in which it was received, ahdwdd also be entitled to
planetary quality comparable to that enjoyed byvimes generation®®
Amid the inevitable change in the environment, pin@ciples requires, its
overall quality must be maintained. The last pplei principle of access
“calls for the present generation to preserve dgady of the past to future

generations’®

Planetary rights and obligation flow directly fratre IGE principles outlined
above. Rights and obligations coexist in each geiwers. Hence, from the
perspective of intergeneration, the rights are oweethe future generations
and these rights are linked to the past generatfoffhese rights and
obligations derive from “each generation’s positiaa an intertemporal
entity of human family”* Hence, the obligations of the present generation
are to conserve options, quality and access. lat@gtional rights and

duties among members of the present generatiohefudtomplement these

% |bid.

1d, at 41

% Edith Brown Weiss (1990),” What Obligations Doesrseneration Owe to the Next?

An Approach to Global Environmental ResponsibiliBur Rights and Obligations to Future

Generations for the Environment” 84A.J.1.L.198 at1202. ( Weiss ,What obligations ,

hereafter)

39 Wiess(1990), supra note 4 a t 42.

:‘i Weiss, Intergenerational Equity and Rights of Feil@enerations, supra note 21 at 609.
Ibid.
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rights and obligation& The intragenerational rights and obligations deriv
from the intergenerational relationship that ea@megations shares with
those who have come before and those yet to conencedy the
intergenerational obligations to save the planeiwflfrom the present
generation “both to the future generations as aiggion and the members
of the present generation, who have the right toarsd enjoy the planetary

legacy”®

Weiss characterizes the right of the future germmratas a group right in
formulating her idea of “planetary right&* This is an attempt to solve the
difficulty posed by the problem of non-identity ftre recognition of IGE.
This problem arises since the traditional concdpftaanework considers
rights to be claims belonging only to identifiabedividuals. But to start
with, planetary intergenerational rights are noghts possessed by
individuals. They are, indeed, generational righitgergenerational rights
have greater moral force than do duties. They piewa basis for protecting

the interests of all generations in a healthy artist planet.

*2 |bid.

*1d, 610.

*“\Weiss (ed.) (1992Environmental change and international law Envir@ntal Change
and International Lawsupra note 7. at . This group right conception of Weiss has drawn
as many criticisms as the very idea of planetagyt itself most notably from, Paul A.
Barresi in his articleFrame, and the Intergenerational Imperative: A REPTO
PROFESSOR WEISS ON "BEYOND FAIRNESS TO FUTURE GENEBRS( 1998), 11
TUL. ENVTL. L.J. 425, pp 429-432. Recognizing thiature generations indeed do have
the right as against us, he claimed that this grogpt approach would diminish the
acceptability of the theory by the developed libatgestern countries who are the most
polluter of the environment. He said that it willlp be accepted by African and some Asian
traditions who presently have little share of theinational environmental pollution. Weiss
has replied to his criticism by saying that theeleping countries with all their potential
for development will eventually surpass the devetbpcountries in their share of
international environmental pollution and, hentas ia precondition for a theory of IGE to
be accepted by the developing and developed desntif it is going to be successful.(
Edith Brown Weiss article REPLY TO BARRESI'S “BEYOND FAIRNESS TO FUTURE
GENERATIONS(1997) 11 Tul. Envtl. L.J89, pp 89-92 See alsontdR. Mccullough,
Through the Eye of a Needmupra note 32, at.401.
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Barresi contends that IGE is conceptually a matterintragenerational
equity, individual rights and intranational equi#ny attempt to propose
IGE rights as a group right, like Weiss does, woalgoy little support
among developed countries, who firmly believe idiwidual rights and are
the major polluters of the world environment andhaut whose support

fostering IGE is very difficulf®

IV. Intergenerational Justice in Ethiopia: the Staus
Explored

A. Introduction

Previously, | have hinted that Christianity andams| among others, have
long asserted the rights and duties of the pregamrations in relation to the
use and protection of nature and its resources Baigious traditions view
humanity as one family having equal rights and easfbilities in relation to

the use and enjoyment of the fruits of nature.

Christianity and Islam are the two dominant religoin Ethiopia. In
Christianity “God gave the earth to his people dhnelir offspring as an
everlasting possession, to be cared for and passeneach generatiofi®lt

is clear that nature and its resources are giverhumanity equally
irrespective of when it will live and the rights #@ve correlating duties of

> Paul A. Barresi (1998)Frame, and the Intergenerational Imperative: A Repb
Professor Weiss on "Beyond Fairness to Future Gatimrs' 11 TUL. ENVTL. L.J. 425, at
429-430.

6 Genesisl:1-31,17:7-8. "1 will maintain my Covenant between Me and you, aodry
offspring to come, as an everlasting covenant @iout the ages, to be God to you and to
your offspring to come. | give the land you sojourmio you and to your offspring to come,
all the land of Canaan, as an everlasting posseskioill be their God."Genesis 17:7-X.
Weiss has made a relatively lengthy discussionthernwo major religions dictation on the
rights and duties of each human beings in reldtidhe utilization of natural resources).
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caring for and passing it on to the next generatibrieast in the same

situation it inherited.

In Islamic law, man has inherited "all the resosroé life and nature" with
certain religious duties to God in using th&niEach generation is entitled
to use the resources but must care for them and themn to future
generations®® The sustainable use of the natural resources ésofrthe
basic tenets of Islamic law. In Islam, nature a@sdesources are viewed as a
joint ownership in which each generation uses atingrto its need “without

disrupting or upsetting the interests of futureegations”*°

From the cultural perspective, one can raise theural tradition of the
Oromo Society. The Oromo ecotheology teaches atiyp®sielationship
between God, humanity and nonhuman creationsctatéis that “man can
exploit nature only if the use is reasonable arspeetful”>® Dr. Workneh
states that “one cannot endlessly exploit familymers, individuals or
groups within society, or naturé“The ecotheology encourages the “need to
avoid needless exploitation of the Earth and itsoueces® which is
available both for the present and the future gaimrs. The importance of
this ecotheology for sustainable natural resourggogation cannot be over
stated here. The farmers of Konso are well knownth@ir homegrown

special terrace building, which is one of the besally available techniques

" |slamic Principles for the Conservation of the NafuEnvironment,13-14 (IUCN and
Saudi Arabia, 1983) at 13.
48 1;
Ibid.
9 |bid.
°0 workineh Kelbessa (2005The Utility of Ethical Dialogue for Marginalized @s in
Africa. Discussion paper, Addis Ababa University, at 14.
51 i
Ibid.
*2 |bid.
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for soil and water conservation and has an inctedidontribution for

realizing sustainable developmétit.

There are also some sayings which have an intergi@mal implication. To
mention but one, there is an Amharic sayingpfjn yeletun bilih ye’amettin
which means;The fool cares for his day, the wise for his yearhis has a
great impact on shaping the communities’ thinkinigowt the future
generations and their fair share in the naturalouees. Interpreted
generously, it may mean that while the unwise wvesrrwith immediate
economic growth, the wise worries about “sustai@aldevelopment which
may have long term benefit not only for himself bart his descendants. Not
only that, the northern part of Ethiopia has ugub#en affected by periodic
drought which has often caused hunger and faming.n® matter what
happens, the farmers will never consume the sesdigmimals which they
believe are very important to the future of thewnoselves as well as the
future of their children and grandchildren. Moregwehosoever fails to save

assets for his children would be greatly condemned.

Hence, the above discussion reveals that diverstirau and religious
traditions in Ethiopia presume the existence ofcessor generations of at

least their own “blood community” and care abowithvellbeing.

Also, it must be noted that although a well-defined emvmental legal
regime has been attained since the coming into pawethe EPRDF,
Ethiopia had had laws aimed directly or indirecéliy conserving natural

resources and pertaining to the protection of therenmental interest of the

3 Aynalem Adugna, Population and Environment at 83 available at

www.EthiodemographyAndHealth.Qrfjast accessed on 23 October 2012).
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future generations. The most important one being ®tate Forest
Proclamation which had the objective of ensurirey ¢ontinuous supply of
forest products fothe benefit of the present and succeeding genasatd
the Ethiopian people” (Emphasis min&)Others like the Proclamation for
preservation of Game and FisPrewhich came in the aftermath of the 1931
Constitution, a Proclamation to provide for the €emvation and
Development of Forest and Wildlife Resouresave also impliedly
recognized the environmental interest of the fugeeerations. Moreover, as
we will see below, the 1931, 1955 Revised and 1&&7¥stitutions of the
country had all something to do with the environtaémterest of the future

generations.

And it should also be noted that the intergenenatithinking has a place in

the Civil Code of Ethiopia. Under article 2, itdtated that “[a] child merely

conceived shall be considered born whenever hieraat so demands,

provided he is born alive and viablé®.This provision aims at ensuring that
the preborn child’s rights to both economic intarde and other benefits are
taken care of. Though it may mean stretching tlo@ipion too much to say

that the preborn child’s environmental interesorge of the interests the

provision envisages to protect, at least one camclade that

intergenerational thinking is not new in the coyisttegal system.

It is against these historical antecedents, craisral analogues and legal
backdrop that this part of the article sets to esglthe legal and policy

>4 See the preamble of State Forest Proclamator?25/1965.

*5 Proclamation for preservation of Game and Fi¢before the establishment dflegarit
Gazeta).

5 A Proclamation to Provide for the Conservation &mvelopment of Forest and Wildlife
Resources No 192/1980

" Civil Code of the Empire of Ethiopia, ProclamatiNo.165, 1960, article 2.
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foundation for IGE in the Ethiopian environmentalvs and policies. In
attempting to set out the following examples of I@Enciples, it is not
meant to be completely exhaustive. Virtually, alVieonmental conservation
laws have the future in them and, as the resudlr implications on the
environmental interest of the future generationggritionally or otherwise,
cannot be denied. The author has chosen to focuawsand policies that
have made explicit reference to the future germmatiand also the
Constitution. Furthermore, principles such as ‘austble development’ and
“green economy”, which the theory of IGE is closelljgned with, are

discussed.

B. The Constitutional Framework

In elaborating a framework for the domestic protecof any human rights,
emphasis is generally placed on their inclusioraiconstitutional bill of
rights as they are most securely protected wheg #re entrenched as
fundamental norms of a supreme law. Thus, this qfatfte piece is devoted
to discussing the constitutional framework of IGE Ethiopia. The 1955
Revised Constitution of Ethiopia is remarkable asds the environmental
interest of the future generations is concerneddddrarticle 130, it is
ambitiously declared that“[tlhe natural resouraeshie waters, forests, land,
air, lakes, rivers and ports of the Empire ares@red trusts for the benefit
of present and succeeding generations of the Héfrigpeople®® The 1987
Peoples Democratic Republic of Ethiopia ConstitutigPDRE) also
impliedly recognized the environmental interesttloé future generations.
The Constitution provided for the duty of citizetts protect nature and

natural resources, especially to develop foreststanprotect and care for

8 Revised Constitution of Ethiopia, 1955, Articla0L(B).
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soil and water resourc&%This duty is imposed, one can argue, to protet th

interests of both the present and future generation

The Constitution of the Federal Democratic RepublicEthiopia (herein
after the Constitution) recognizes the right of @rsons to live in a clean
and healthy environmeft.Government and citizens are designated as duty
bearers of the riglft. This type of formulation of environmental rightsca
obligations is reiterated in all regional state stdntions in almost identical
terms®® Does the obligation here include the obligationedwto future
generations? One can argue that on the face of sheertainty in the
Constitution over the government’'s and citizenstuakt obligation to the
present generation, it could be very difficult toxtend it to future
generations. The case is not helped by the jurigmial void the area is

currently suffering from.

However, it can also be argued that the obligatbrthe citizens and the
government under the Constitution includes the datyed to future
generations. This argument can be strengthene@kiygt into account the
following facts and considerations. Firstly, theflience of the Rio
Conferenc® on the environmental and development provisionsthef

®9 The Constitution of the Peoples Democratic ReputiliEthiopia,1987, Art. 55 (3).

® The Constitution of the Federal Democratic Repuldf Ethiopia Proclamation No.
1/1995 ( the FDRE constitution hereaftefederal Negarit Gazeta, year 1 no.l, article
44(1).

®1 1d. article 92(4) cum 9(2).

62 See, the regional constitutions, article.42& 10%\far, Art.44 &113 of Amhara, Art.44
&, 114 of Benishangul Gumz, art.44 &116 of Gambala, 44 & 77 of Harari, art. 44 &107
of Oromia, art.44 & 104 of Somalia, SNNPR art.44mcd20 of Southern Nations
Nationalities Regional State Constitution (SNNPR).

®Gro Harlem Brundtland ET AL.Our Common Future: The World Commission on
Environment and Development, Our Common Future (BRUNDTLAND Report
hereafter) (1987). Ethiopia participated in the Rio Conferertbrough the then Premier
Tamirat Layne. See Girma Hailu, Environmental L&thiopia, infra note 64.
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Constitution is notable. Inspired by the Rio Coafere the Ethiopian
government has made sustainable development thregualing principle of
development in the count®}.As such, article 43 of the Constitution declares
that all peoples of Ethiopia as a whole have thghtrito sustainable
development® Sustainable development was coined by the Brumditla
Commission which defines it as a development tiregets the needs of the
present without compromising the ability of futigenerations to meet their
own needs® Sustainable development is a means to integrate
environmental concerns into development programraed rests on a
commitment to equity with future generations. Henttee Constitutional
right to sustainable development entails a cornedipg obligation the
present generations owes to future generations relard to the use and

enjoyment of the environment.

Therefore, it is very difficult to think that a Csiitution that undertakes to
take into account the interest of future generationdevelopment endeavors
of the present generations under article 43 woaltydhe future generations
the right to a clean and healthy environment inrtéet provision. In fact the

whole spirit of the Constitutié coupled with the timing of its making as
the interest of future generations was a hot tgsaé worldwide following

the Rio Conference shows that the interest of titeré generations has a

firm place. Consequently, for any one reading krt€3 and 44 together,

®Girma Hailu (2000)Environmental Law, Ethiopia, International Encyckafia of Laws
Kulwer Law International at 27-28.

% Article 43 of the FDRE constitution, see speciailp article 4 of it. See also articles 43 of
all the regional constitutions except Afar regiorsthte which provides for sustainable
development under article 41.

® World Commission on Environment and DevelopmeniC@D). Our common future.
Oxford: Oxford University Press, 1987 at. 43.

67 As we will see below, both the environmental tigland the right to sustainable
development are recognized as a group rights. Bgsldand is the common property of all
Ethiopians. See articles, 43, 44, and 41 of the E@Rnstitution.
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logic would demand him to conclude that the govesnts and the present
generations’ environmental obligations are suppdselle owed to future

generations as well.

Secondly, a survey into the international Convaergtito which Ethiopia is a
party gathers ample evidence that Ethiopia has atedntself to protect the
environmental interest of future generations. These/entions are made an
integral part of the law of the land by the Consiitn°® Besides, Chapter
Three of the Constitution on Fundamental Rights areedoms is expected
to be interpreted in conformity with the principled the Universal
Declaration of Human Rights, International Humaghts Covenants as well
as International instruments adopted by Ethi6pitm its preambl& and
principle part’* the Convention on International Trade in Endangjere
Species of Wild Fauna and Flora calls for protectd wild flora and fauna
and strict regulation of trade in specimens of ¢hepecies which are
available both for the present and the future geirs to use and enjoy.
The Convention on Biological Diversity (CBD) setsitats objective as
“[c]onservation and sustainable use of biologicaerdity for thebenefit of
present and future generation€ Article 3 of the United Nations
Framework Convention for Climate Change expresstgiiporates IGE. The
article provides that: “[t]he parties should pratdee climate system for the

benefit of present and future generations of hurkiza, on the basis of

® The FDRE Constitution, art. 9(4).

91d., art. 13(2).

0 Convention on International Trade in Endangered B of Wild Fauna and Flora,
Washington DC, March 1973 and Amended on 22 Jui@®,18xt I1.

" It advocates for a strict regulation of tradespecimens of species in a way that should
not endanger the survival of species, recognizgg of future people to use and enjoy from
wild flora and fauna.

"2 Convention on Biological DiversityRio Dejerio, 1992, preamble; third paragraph, see
also Art. 1 stating that the components of biodiitgrshould be used sustainably and shared
equitably.
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equity and in accordance with their common butedéhtiated responsibility
and respective capabilities” (Emphasis mifiéience, interpreting article 44
in line with the Conventions discussed above revdalt the right to a clean
and healthy environment is guaranteed both for ghesent and future

generations.

Thirdly, interpretation of the Constitutional eramimental rights in a way
that includes the interest of the future generatienbecoming common in
the world these days. In the famoOgosa V.Factorarcase, the Supreme
Court of the Philippines concluded that everyoneght to the use and
enjoyment of nature’s endowment imposes a correpgrduty to protect it

for the future generatior8. Moreover, at least twenty-two domestic
constitutions since 1970s and particularly since0k9have recognized the
inter-temporal righ® which suggests the emergence of IGE as a customary

international law.

Also, the current trend by many auth@ris taking environmental rights not

only as the rights of the present generations Hsb a@f the future

"3 United Nations Framework convention on Climate QiyrRio Dejanerio, 1992, art.3
(1). See also article 2 which states that economdievelopment should proceed in a
sustainable manner”.

* Manguiat, Ma Socorro ZMaximizing the value of Oposa v. FactotaiGeorgetown
International Environmental Law Review. at 3.

Albania, Andorra, Argentina, Brazil, East Timor,it#ra, Georgia, Germany, Ghana,
Guyana, Iran Malawi, Micronesia, Namibia, Papua N&mnea, Poland, Qatar, South Africa,
Uganda, Vanuatu, and Zambia.See Marcello Mo#b al., Environmental Human Rights
Report: Human Rights and the Environmnet-Materflasthe 6£' Session of the United
Nations Commission on Human Rights, Geneva, Mardkd@22 2005 (Oakland
California: Earthjustice Legal Defense Fund,2005).A

% Ibid, See also Richard P. Hiskes (200E)e Right to a Green Future: Human Rights,
Environmentalismand Intergenerational Justicéjuman Rights Quarterly, Vol. 27, No. 4
1346-1364, Edith Brown Weiss (ed.) (1992) Environmental dmmnd international law:
supra note 9 Manual on the rights of the Children at
www.eych.coe.int/compasito/chapter_5/5.html.
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generations. The duty to preserve and protect thgament is a duty that
is owed “not merely to all other human beings, homan beings, and
inanimate objects in present time but extends &isfuture generations.”
Numerous international instruments from the Chaofethe United Nations,
the Universal Declaration of Human Rights and o tinternational
Covenants through a host of conventions and demagathat are concerned
with the dignity, worth and progress of mankind o the right of the
future to a clean and healthy environment. It il Sfwlhen we speak of
mankind, we speak of the human race as it exisi@ytand also as it will in
the future”’® Considered to be among the so-called third geioeratr
collective rights, environmental rightaffect whole societies or groups of
people rather than just individuals... [who] sharé¢he common heritage of

humankind. "

Hiskes refers to environmental rights as “as a igpamategory of rights
distinctive for its bearers' connectedness to ggpfyture generations, and
even fellow living organisms sharing the same emvirent’® He argues
that environmental rights (“emergent rights” aspnefers to call them) are

rights that are markedly different from rights uspattached to individuals

" Manual on the rights of the Children atww.eycb.coe.int/compasito/chapter_5/5.html
see also Alan Boyle , Human Rights or EnvironrakrRights: A Reassessment,
electronically available at
http://lwww.law.ed.ac.uk/file_download/publicatioBs1221_humanrightsorenvironmentalri
ghtsareasses.pdf.

8 Weiss (ed.) (1992Environmental Change and International Lasupra note 7 at 176. It
is said that ‘an intergenerational dimension must tecessarily inferred in these
international instruments extending to all futuemgrations as an obligatienga omneshat
derives some support from customary internaticealdnd is regarded as an emerging norm
of customary international lawSee L. Gundling,"Agora: What Obligation Does Our
Generation Owe to the Next? An Approach to GlobaliEenmental Responsibility? Do We
Owe a Duty to Future Generations to Preserve theb&@l Environment?'84 A.J.I.L. at
190& 212.

" Manual on the rights of the Children,supra note 77.

8 Richard P. Hiskes, The Right to a Green Futurpraunote 76, at 1351.
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for two reasons. Firsthey are the response to environmental “threats tha
are themselves emergent phenoméhaccording to him, the object of the
right, “environment” “is a “collective product ofndividual human
activity”.®? So, it is very difficult, if not impossible, to atiute
environmental problems to a single agent. Even wihén is possible, in
most cases, it is not the isolated acts of theviddals that pose bigger
menace but the cumulative effect and interactiomdividual acts. It is in
response to this problem that “emergent” envirortaderrights are

considered to be necessary.

Environmental rights are there not just to protactndividual from another
identifiable individual's foul play as is the cagemost existing laws. They
are rather rights “against the effects of ladl tunseen, unnamed, perhaps
no longer living fellow citizens who colleetly made choices, took
actions and made policies that threaten us fdwFEurthermore,
environmental rights intend to protect the futuemgrations from actions or

welfare will be hugely affected by our démms while we are alive.”

Second, Hiskes claims that environmental rightsreghts that we “hold

only because of our relationships with othdéhlat cause collective
effects on our shared environmefitRut differently, they are rights due
to us-not because of “something in our indlnl nature-but because of

the effects of our relationships with othéts"Moreover, those

& |bid.

8 1d. As Chobanian recapitulates,’[e]nvironmentpbllution is of a fundamentally
different nature than isolatable single agehteats to our well-being". Collins-
Chobanian , cited irRichard P. HiskesThe Right to a Green Futursupra note 76 at 1353
8 Hiskes supra note 76, at 1354.

$1d.1353.

8 |bid. See also Jack Donnelly (1989), Universal lnnRights in Theory and Practice ,at
14.
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relationships involve other living humans and fetugenerations. The
unique relationship with the future invokeg kmergent environmental

rights makes it necessary to ascribe rightsutoiré generations as well.

Generally, the above discussion shows that there@mpelling logical and
pragmatic reasons to extend environmental rightdutare generations.
Accordingly, one can argue that “all persons” refdrto under article 44 of
the FDRE Constitution refers not only to “all persbof the present but also
of those who will live in the future. Thus, the igaitions to protect the
environment under the Constitution flow from thegent generation both to
the present generation and members of future gemesavho have the right
to use and enjoy the nation’s legacy. The Congiitid employment of the
terms “all persons” and “peoples of Ethiopia ashmle” under articles 44
and 43, respectively, instead of ‘everyone, evamg@n, every citizen” e.t.c.
as employed in most cases in Chapter Three sughestthe right to a clean
and healthy environment and of development aresaged to be group
rights. Due to the unique nature of environmeniggihts that connects the
past, the present, and the future and of the pmmbtbe rights aim at solving,
collective environmental woes, this right must beeipreted as including
future generations’ right.

From an intragnerational perspective, a cumulatagling of articles 25 and
44 of the Constitution reveals that equality in thee and enjoyment of
environment and its natural resources among theeptegeneration of
Ethiopia is guaranteéd.Moreover, the Constitution states that it is thiyd

of the government to formulate policies that ensamd promote equitable

8 Artilce 25 of the FDRE Constitution declares thpiglity of all Ethiopians without any
discrimination on the basis of nation, nationaldglor, sex, birth... or any other status.
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distribution of wealth among all EthiopiaffsThe equality of women and
men in utilization and enjoyment of the country’atural resources is

guaranteed as wét.

C. IGE in the Environmental and Developmental Poliees and Programmes

This issue of sustainable development has beepratd in the Conservation
Strategy of Ethiopia (CSE) which serves as a blueprint for sustainable
development in the country and the main sourcén@fli997 Environmental Policy
of Ethiopia (EPE herein afte?y. Reiterating the recognition of environmental
sustainability in the FDRE Constitution and in tha&tional economic policy and
strategy as a key prerequisite for lasting succtss,EPE aims at an “overall
comprehensive formulation of cross-sectoral andosalc issues into a policy
framework on natural resources and the environnenbarmonize these broad
directions and guide thsustainable developmentise and management of the

natural resources and the environmént”.

The EPE has taken the issue of IGE one step furbherexplicitly
recognizing the environmental interest of the fatgenerations. The Policy
declares that?
The overall policy goal is to improve and enharee ltealth and quality
of life of all Ethiopians and to promote sustairgabbcial and economic
development through the sound management and usawfl, human —

made and cultural resources and the environmeatd®le so as to meet

87 Artilce 89(1&2), see also article 90(1) of the ADRConstitution.

8 See articles 35(1,6&7),89(7), 25 cum 44 of tB&RE Constitution.

8 Conservation Strategy of Ethiopia, Volume 1.R®sources Base, its Utilization and
Planning for sustainability, National Conservatiecretariat in collaboration with Ministry
of Economic Development and cooperation, 1996.

% EDRE (1997), Environmental Policy of Ethiopia (@aiter EPE).

%11d., section 1.4.

*1d ,at 2.1.

136



Law for the Future: the Legal and Policy Foundation br IGE ...Yenehun Birlie Mamo

the needs of the present generation without comigingithe ability of

the future generations to meet their own.

In what seems in line with the Weiss’s “consemwatof diversity” model
discussed in part one, the policy under its djgepblicy objectives has
stated that essential ecological process and lifpp@t systems, and
biological diversity shall be preserved so tlmat“satisfaction of the needs
of the future generations is not compromisétti{phasis minej® Moreover,

it is stated in the policy that “species and thariants have the right to
continue existing, and are or may be useful nowarfdr thegenerations to
comé (Emphasis mineJ* The EPE also pronounces that renewable natural
resources shall be used in such a way that thgenerative and productive
capabilities are maintained and where “possibleaeobd so thatatisfaction
of the needs of the future generations is not commed (Emphasis
mine)®> Moreover, the issue of sustainability and integyational equity is
mentioned here and there in the pofigyrom the sectorial environmental
policies, the water sector and the forest sectbcipse repeatedly mentioned
the issue of sustainable developm&nfhese sectoral guidelines in the
policy are meant to benefit the country by helptogachieve sustainable
development by avoiding the careless use and dg@simuof Ethiopia's
fragile environment and precious natural resoummeswhich present and
future generations depend. The Policy also receghibe intragenerational

aspect of IGE by stating that “social equity shml assured particularly in

%d, at 2.2(a).

%d. sec.2.3 (q).

% |d.sec 2.2(a).

% gee, for instance, sections dealing with non resdsvresources, forest management, at
3.2(f), energy policy 3.5(b).

" The Federal Democratic Republic of Ethiopthiopian Water Resource Management
Policy, Ministry of Water resources, 2001.
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resource use® The equality of men and women in the use and nemagt

of natural resources is also asserted.

The Wildlife Development, Protection and Utilizatid®olicy and Strategy
sets out the sustainable protection and developwofethie countries wildlife
as the most important strategy of the sed®articularly, section 2.8tates
“[p]rotecting the wildlife resources and their hiabj maintaining the balance
of nature and transfer the samelte next generatiom accordance with the
international wildlife conventions and agreemewtsvhich the country is a

signatory” (Emphasis mine’®

As mentioned above, Ethiopia is a party to the Bedity Convention
which is meant to protect the world’'s biodiversity the benefit of the
present and future generations. Based on the plasctherein, Ethiopia has
adopted a Strategy and Action Plan in 2005. That&y underlines the
importance of conserving biodiversity for attainingustainable

development®

The Strategy aims at containing the erosion ofolgical

diversity and ensuring its conservatidor‘the benefit of present and future
generations” (Emphasis miné¥’ Its overall goal is to see to it that
“[e]ffective systems are established that ensure dbeservation and
sustainable use of Ethiopia’s biodiversity, thabvide for the equitable

sharing of the costs and benefits arising thereframa that contribute to the

% EPE, supra note 90, sec.2.3(L).

“1d at 2..3 (j).

100 The Federal Democratic Republic of Ethiopia Minisbf Agriculture and Rural

Development Wildlife Development, Protection andlikktion Policy and Strategy, March
2005, Addis Ababa, section 2.2.

OepRE (2005), Institute of Biodiversity Conservatidtational Biodiversity Strategy and

Action plan.
19219, Section 3.2.

138



Law for the Future: the Legal and Policy Foundation br IGE ...Yenehun Birlie Mamo

well-being and security of the natiad®® The Strategy is more ambitious in
that it wants to protedpecies that might not “have known direct economic
value today” as mayttirnout to be economically important in the future
(Emphasis mine}?* This, indeed, is in line with the Biodiversity Gantion

and the principle of “Conservation of Optioh¥’set out by Weiss.

The two five years development Plans of Ethiopiaplan for Accelerated
and Sustained Development to End PovéRASDEP} and the Growth
and Transformation Plan (GT#) adopted sustainable development as a
guiding principle. The GTP’s long term objective“t®e become a country
where democratic rule, good-governamcel social justicereigns (upon the
involvement and free will of its peoples; and oredricating itself from
poverty and becomes a middle-income economy” (Esighanine)-®®
Anchoring on natural resources protection and agreent is indentified as
a key to realizing the plafi? Most importantly, the plan aims at “integrated
and sustainable development and utilization of wes#gources ...ensuring
fair and equitable utilization of the resourcesingkinto consideration the

demand and benefit of the future generation'.”

The GTP has singled out climate change and itsetpuential unpredictable

weather conditions with potential negative impagearticularly on

193 pid,
%4 .1.2.
1%V eiss (1990), supra note 4. At 37.
1%Ethiopian : Building on progress, plan for Accelerated and Sustained Development to
End Povertyfor 2005/6-2009/10 volume 1, Main Text Ministry lBinance and Economic
development ,Sept.2006.
197 The Federal Democratic Republic of Ethiopia Growtid Transformation Plan (GTP
hereinafter) 2010/11-2014/15, September 2010, Add&ba.
108 .
Id. Section 2.1.
19919, Section 5.1.3
1914, 5.4.5
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agriculturé™* as one of the most important challenges to itscéiffeness.
Hence, it provides that “building a carbon neutasld climate resilient
economy and enforcement of existing environmengals| are priority

actions in connection to the environmental congama!!?

To achieve that,
the Ethiopian government has come up with Climaesilent Green
Economy (the CRGE herein after) stratégyRecognizing the fact that the
country is severely exposed to the effects of démehange though its
contribution to the causes of the change is ortkeofowest in the world, the
CRGE document declares its ambition to exploé unique opportunity and
necessity climate change presents “to switch to eav, nsustainable
development modef*!* The CRGE is completely cognizant of the fact that
rapid economic growth, if not carefully managed apldnned, “may
jeopardize the very resources it is based on aadl ie unsustainable levels
of use ... preventing the current generation fromsipgson an equivalent

level of resource® the next generatidi{Emphasis mine):*®

D. In Environmental Laws

In addition to the Constitution and other policiebscussed above,
environmental legislation has explicitly or impligadecognized IGE. A case
in point here is the Environmental Protection OwgaBstablishment
Proclamatiort*® The term “"environmental protection” is defined anthis

Proclamation as “sustaining of the essential charistics of nature and

11)d. Section 9.2

11214, Section 8.7.3

113 Federal Democratic Republic of Ethiopi@limate-Resilient Green Economy strategy, at
I. The strategywas adoptedunder the leadership of the Prime Minister's Offitke
Environmental Protection Authority, and the Ethampi Development Research
Institute.(CRGE, hereinafter).

144, at i,

1514 at 16.

118 Efvironmental Protection Organs Establishment PaothtionN0.295/2002
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enhancing the capacity of the natural resource badlke a view to
safeguarding the interest of the present genematidthout compromising
the opportunity for the future(fEmphasis mine}t’ This Proclamation which
precedes virtually all post-FDRE environmental |lasesves as the starting
point of all actions and legislation. It can seagan interpretative tool for
all provisions both in this proclamation, in the viEnnmental Impact
Assessment  proclamatidff  Environmental  Pollution  Control
Proclamatior}® etc. None of the subsequent proclamations hasetethe
term “Environmental protection” which suggests tlealy the definition
under proclamation 295/2002 is to be used whemésal arises. Thus, any
law, policy, strategy and decision that has envirental protection as its
direct or indirect objective should take into aaabuhe environmental

interest of the future generations.

The Federal Environmental Protection Authority othiBpia (the EPA
hereinafter) is established with a responsibility “formulate policies,
strategies, laws and standards, which foster soematl economic
development in a manner thethance the welfare of humans and the safety
of the environment sustainable [Sicnd to spearhead in ensuring the
effectiveness of the process of their implementdtiEmphasis mine)*
Thus, safeguarding the interest of the future geiwars is one of the duties
of the EPA. It is for this reason that the 2003 EP#vironmental Impact
Assessment (EIA) Procedural Guideline makes eaunigy of the core values
of EIA.**! Similarly, Environmental Unit$? and Regional Environmental

7 bid, article 2(6).

18 Environmental Impact Assessment Proclamationainfite 140.

"% nvironmental Pollution Control Proclamation No.Z0ID2.

2% 1bid, art. 3.

121 EPA (2003) Environmental Impact Assessment PracgédSuideline series 1, section
4.2.1.
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Agencied® are duty bound to implement the right of futurengmations

related to the environment.

Environmental Pollution Control Proclamation undeticle 11 recognizes
public interest litigation (PIL herein after) whidtas a great significance for
environmental protection not only of the presenagation but also of the
future ones?* Under this proclamation, anyone who believes #tameone

is polluting or is likely to pollute the environntecan bring a legal action
without showing vested interef. This aspect of the Proclamation has a
constitutional foundation under the FDRE Constitmtivhich recognizes a
broad access to justit€ The minute of the constitutional assembly
confirms that it is possible to bring justiciableatters (like environmental
issues)?’ and it can be brought by any person not only fierinterest of the

present but representing future generatighs.

In Oposa v. Factorarcase, the first of its kind in the world, the Sempe
Court of the Philippines granted standing to a grofichildren who sued to
uphold their environmental rights and those offtitare generation¥*® The

children represented by the Philippine Ecologicattwork, a Manila

122 Environmental Protection Organs Establishment [Broation, Supra note 119, art. 14.
123
Id. Art.15.
124epc supra note 119.Article 11(2).
125 i
Ibid.
126 See FDRE Constitution Article 37.

127 For details on the issue of enforcement of enviremial rights, see James R. May and
Erin Daly (2011), New Directions in Earth RighBnvironmental Rights and Human
Rights: Six Facets of Constitutionally EmbeddedviEEmmnetal Rights Worldwide, IUCN
Academy of Environmental Law, at 1. See also JAVIE. MAY AND ERIN DALY
(2009), Vindicating Fundamental Environmental Rggiorldwide OREGON REVIEW
OF INTERNATIONAL LAW Vol. 11, 365, at 366-439.

128 ( Minute of the Constitutional Assembigh T¢-&¢ h1 a0 30T 1h PATA
PéH-3-ch4SC 8-13/1987 T¢H 00001-000063

129 Minors Oposasupra note 30.
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Environmental Group, sought to stop the logginghef fading old-forests.
The children argued that continued deforestatiomlevaause irreparable
injury to their generations and succeeding oned,heamce would affect their
constitutional rights to “a balanced and healthglegy”.**® The court held
that the children had standing to defend the rigiittheir generation to a
sound environment and to perform their duty to @nes that right to the

future generations.

One can, therefore, argue that any public spinteson who believes that
someone is polluting or is likely to pollute theveonment and hence
violate/will violate the right to a clean and hégltenvironment of his
generation and that of future generations camgblegal action against the
perpetrator in the Ethiopian courts. By doing rsat, only can he defend his
constitutional right under article 44 of the FDRBrStitution but also
perform the constitutionally imposed duty to protd® environment. And it
should be noted that this right to standing in ssvinental matters is

allowed both for physical and juridical personduiiing NGOs.

Unfortunately, this liberal standing to sue is a#al only on pollution cases.
Not only that the case can only be brought agdimstactual or potential
polluters and not against government bodies whahtd discharge their
duties™* This is confirmed by the supreme courts’ decisipAPAP v. EPA
case. Using the PIL procedure provided in the Rroation, Action for
Professionals Association for the People (APAP ineater) brought a court

130 ||

Ibid.
181 Action for Professionals .Association for the PleogAPAP Vs. Environmental
Protection Authority, Civil file no.64902, Federd&lirst Instance Court, Oct.31.2006
unpublished. (APAP V. EPA hereinafter)
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action against EPAY The applicant alleges the pollution of the Akakila
Mojo Rivers by different industrial effluents whidause great danger to the
life and health of the people. The applicant furthibeges that the EPA fails
to carry out its obligation of stopping the polarti The First Instance Court
rejected the case by an order on the preliminajgatibn stating that APAP,
the applicant, can't take a court action againstERA unless it is a polluter
itself.**® The Court reasoned out that the cumulative readibfgArticles
11(1) and 11(2) of Proclamation 300/2002 does pgeamy public spirited
citizen to bring a legal action against the poludad not against the EPA
fail for failing to discharge its mandated dutlésAn appeal was made to the
Federal High Court which confirmed the decisiorthad lower court for the
very same reason> APAP finally applied to the Supreme Court Cassatio

division but the case was rejected for absencarafdmental error of law®

In the absence of an administrative procedure la poor access to
environmental information that would open up thevegoment and the
absence of judicial review, arguably, putting eammental protection
organs out of the reach of PIL begs many questams$ hence can be
counted as a missed opportunity. Little or no esvinental sensitizatioaf

or misperception by the judiciary of the relatiopstbetween poverty

reduction or development and environmental pratectiill remain to be a

132 bid. The applicant (APAP) argues that PIL enviramtal cases is allowed “because

environmental well-being involves public interestdabecause the related rights are
basicallygroup rightsthat enshrine many human rights”. S&§@AP v.EPA application to
the Supreme Court Cassation division, June 9, 2008.

133 APAPV.EPA, Supra note 131.

134 For a detailed treatment of the Case, see Sisgmayehu, Action Professional
Association for the People v. the Ethiopian Emvinental Protection Authority: a
Torchbearer or a Lost Opportunityzhe Ethiopian Human Rights Series Vol.IV.at &5-8
135 APAP (Appellant)v.EPA (Respondent), Federal High Court, Order of &/M2007, File
N0.51052.

136 APAP V.EPA, application to the Supreme Court Cassatigision, 9, June 2008.
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problem in a foreseeable future. As seen inARA&P v. EPAcase, courts are
unsympathetic to environmental cases. The rejeatiothe case based on
preliminary objection without adequately assessinghe competing
arguments of both parti€4 thereby invoking their inherent power of judicial
review that any active court would have done, destrates the courts’
reluctance to engage themselves in novel cases pikgection of the
environmental interest of future generations. Henite absence of a
judiciary as an active partner to sustainable agrakent by extending its
reach beyond its traditional field would continue lie a problem for the
development of jurisprudence of protection of thei@nmental interest of
the future generations. Even worse, the courts tddv@dve a clear
understanding of their role in the implementatiénhe rights guaranteed by
the Constitution which partly explains their digirgst in the environmental

cases®

The other proclamation worth mentioning here is Em@ironmental Impact
Assessment Proclamation which has constitutiondlearvironmental policy
roots and whose primary objective is the promotioh sustainable

t¥

development™ As per the Proclamation, environmental impact essent

has to be undertaken on proposed developmenttegiMegislation, policies

137 See Sisay Alemayehu,supra note 134,at 83

138 The author had the chance to visit some five Firstance Courts and the High Court of
Addis Ababa (in 2007 and 2009) and talked to qaifew judges. During the conversation,
it was clear that they believe that they don’t haasy role in implementing the
constitutionally guaranteed rights, in the abserafe an enabling legislation; that
environmental protection is a “luxury” in this cdan More than 50% of the Supreme
Court, 46% of high court and 48% of first instar{téoreda) court judges in five regions
including Addis Ababa thought that judges have timhior no role in enforcing the human
rights chapter of the Constitution. 341 judges waeterviewed in the surveyssefa Fiseha
and Solomon Nigus, Report on the Needs Asessmeint $ervice training of Judges and
Prosecutors, June 2009.

139 gee, for instance, EPE, supra note 90, at 218@jvocates the principle of precaution.
See article 92(2) of the FDRE Constitution.
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and strategies. The proclamation also provides that principle of

precaution shall be followed when there exists rlm between short-term
developmental benefits and long-term environmepitatection:*® Properly

performed, EIA is a useful tool for promoting suséle development and
includes many components that can help facilitateagenerational and
intergenerational equity. But, the practice of EhAthe country leaves much
to be desired and its usefulness for the promotibrihe environmental
interest of the future and the present generatisnully appreciated by

many*

V. Concluding Remarks

In our previous discussions, we have seen thatrgeterational
environmental thinking has a place in the culturaligious, and legal and
policy frameworks in Ethiopia. But one may askhé tfuture generations of

this country at all deserve the concern identifiedve*?

It can be argued that in the presence of acuterpovehere millionsof
people lack access to basic needs, where the corscaot about quality of

life but about life itself and “saving” for onegitire use is hard to practice,

140 Environmental Impact Assessment Proclamation 198/2002, the preamble and article
4(2).

Splomon KebedeSome Reflections on Environmental Governaricfa notes 154.
Solomon expressed that only very few projects amdetgoing EIA in Ethiopia. He also
mentioned that EIA is restricted at the projecteleleaving Strategic EIA out. Public
Lecture by Dr. Twelde Berhan Gebreegziabher Dire@eneral of EPA, 7 May 2009, at
Akaki Campus, Addis Ababa University. | got the chanzeparticipate in the lecture in
which expressing the fact that EIA is not being enaken at a level he would like to see,
the director stated the bright future EIA wiliMaain Ethiopia .

142t shall be noted that IGE applies not only to thiire generation of one community or
one person or one nation but to all future genenatof humanity. But the discussion in this
part is made in relation to the future generatiohall Ethiopians since if intergenerational
equity is adequately taken care of at the natimadl, most of the problems of inequity in
the world can be tackled. But, this is not, asmaied in the forgoing discussions, to dwarf
the importance of intragenerational equity for pnevalence of the intergenerational justice.
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concern for the future generations is likely todsen as a luxury that will
have to wait. In a least developed country likeidita, economic and social
development and poverty eradication are the finst averriding priorities.
Even environmental protection in general is “dilluxury”. When one finds
himself in a desperate situation like this, he may worry about his future
interest let alone his descendants or the descendéhis species no matter
how “hard wired’ in his nature the concern may Gertain studies have
shown that culture itself has conceivably undergarghift away from the

intergenerational perspectiV& Poverty has pushed the future out of view.

But then an equally, if not more, powerful argumeah be forwarded in
support of future generations’ claim for the safaguof their environmental
interest. Firstly, compared to the future citizefidleveloped countries, the
future citizens of developing countries will findheimselves in an
exceptionally dangerous situation due to the enwirental problems created
by the present and the past generations. With tdifependence on natural
resources rather than developing viable economitomg unsustainable
exploitation and rapid population growth, the prés€and the past)
generations of countries like Ethiopia have caugadd are causing)
numerous environmental problems that put both tlesgmt and the future

generations in an intricate position.

In Ethiopia, renewable natural resources have ngwdown to a low level
of productivity'** Their exploitation has been and still is beyoneirttself-

replicating capacity”. The permanent loss in vabfethe country's soll

143 Christopher D. Stone (2004), Common but Differentiated Responsibilities in
International Law 98 Am J.Int'l L 276 at 295; see also Lynda Qadli (2006), The
Doctrine of Intergenerational equity in Global Ervimental Governance, Master Thesis,
University of British Colombia at 28.

144 EPE, supra note 90 introductory sentence, paragtap
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resources caused by soil erosion is increasingl/"th Much of the natural
and cultural heritage is under threat through regldecay, removal or
destruction as well as through the less visible gahible impacts of
changing socio-cultural valué®’

Land degradation is the major environmental prohitetime country:*’ It is
one of the major causes of low and in many pla@dirdng agricultural
productivity on which about 85% of the populatiogpednds and continuing
food insecurity and rural poverty in Ethiopia. Tdepletion and degradation
further intensifies poverty, leading to even mongemnsive depletion and

degradation.

Therefore, the vicious circle of ‘poverty-enviromted degradation-poverty’
has put future generations of developing natioke KEthiopia in such a
delicate situationAs a result, heirs of poor farmers in Ethiopia gl

themselves being treated like aliens. If an Etl@ogarmer in his middle age
now believes that he has at least a moral backingiame his parents for
making him live with this terrible natural resourdeficit now as they failed
to take his welfare into account when planning beirt own, he should
realize that in the next few decades, failing teest in land improvement

145 Id., para.5. The permanent loss in value of thentrg's soil resources caused by soil

erosion in 1990 was estimated to be Birr 59 million

1014, sec.1.3.

147 Aynalem  Adugna, Populaton and  Environment available  at
www.EthiodemographyAndHealth.Orgat  72-73. Primitive land-use practices which
included clearing of vegetation cover for farmingnd fuel, and lack of innovation in
farming practices, vague legal environments ofllawnership and uncertainty of tenure
with the resultant fragmentation of land-holdings¢ponential growth in population
numbers, several decades of war and conflict (eantliEthiopia), lack of capital resources
for investment in environmental rehabilitation,nedite change, drought, and the resulting
population dislocation, long history of settlemeate among the prominent causes of
degradation.
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techniques would be tantamount to committing a tgate” against his

descendants.

With a steady increase in industrialization andst increase in population in
the country, these problems are likely to exacerbence, viewing from
this angle, the future generations of poor cousttike Ethiopia have a
strong moral claim necessitated by practical neslitin addition to the legal
guarantees discussed above, to have their naesalces protected. We
can't even think about weak sustainabifffyin this county as we are leaving
nothing other than an overdrawn environment andugehdebt to our

children and grandchildren.

Secondly, for an exceedingly selfish generatiowjrenmental protection in
the interest of the future generation will ben#i#g present generations. It is
said that environmental rights are the only hunmmits that “are
intrinsically tied to the welfare and interests future generations as
moral persons and that provide reciprocal b&ndfr present generations
in arguing for beneficial environmental policie§® Hence, it shouldn’t be
forgotten that even current initiatives undertaken behalf of future
generations have real benefits for the presentrggoe. We are suffering
from environmental woes because of what past aesept generations have
done. The effects of environmental degradation @dimdate change will not
wait for so long. It is being increasingly felt 'od Hence, for a selfish
generation that doesn’t care about his future adelads, the theory of IGE

148 Weak sustainability claims that future generatiail$ be sufficiently compensated for
any loss of environmental amenity by having altéueasources of wealth creation. See
generally the discussion in part one.

149 Hiskes, supra note 76, at 1357.
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presents an opportunity for it to enter into enwim@ntal protection through

the backdoor.

With this moral, cultural, religious, and legal apdlicy backing for the
protection of environmental resources for futurenegations, one may
wonder what the future holds for future generatidghshould be noted that
as far as legal protection is concerned, as saivealthere are concerns
regarding its adequacy and clarity some parts, it is put as a preambular
paragraphs and definitional provisions, some ae¥lg\general, ambiguous,
and excessively lenient. Furthermoriejs not clear from the Constitution
whether its right to clean and healthy environmeotld be extended to
future generations as the rights of future genematiand the duty of the
present generations in this regard are not cleatlgulated. Finally, there is
not specific organ mandated with the protectionhef interest of the future

generations

Most importantly, even the laws with their inadeggand ambiguity are not
being implemented for the following reasorihe first factor relates to
inadequateadministrative capacities. There daek of requisite scientific
knowledge, managerial expertise, trained personiiehncial resources,
institutional frameworks and popular support neagssto implement
effective environmental protection laws both foe goresent and the future

generationd®

%0The Ethiopian environmental protection organs, thase poorly financed, and
understaffed. Financiallgpeaking, for instance, from the 3,907,642 biocated for EPA
in the 2000 Ethiopian budget year,2,348,300 wasniéd to cover the salaries of the
employees, and the remaining balance, about odedralf million birr, was intended to
cover all of the EPA’s other expenses. See the BRBport, 2007
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Secondly, there are inadequate political commitnamd popular support.
Poverty eradication to increase economic growth atelelopment
opportunities being the overwhelming priority oetgovernment, long-term
environmental protection for the welfare of theufgt generations may not be
anything more than rhetoric. As the governmentadsght up with these
priorities, it is hard to see any development mbjgdocked or hindered by
conflicts with the environmental interest of theulie generations at least in

the near future

But it should not be forgotterthat, as the World Commission on
Environment and Development noted, poverty redacivithout taking into
account environmental protection is a futile exati® The government’s
misconception of the link between environment aedetbpment is also held
by the public and the courts which also do not heaetear understanding of
their role in implementing the constitutional emvimental rights. The
environmental protection campaign, both for theifeitgenerations and the

present generations, has little popular supportpanticipation.

Future generations cannot contest decisions thakdwadfect their interest as
we have seen above. Therefore, there is a needfoeone, form the present
generations, including NGOs, to bring their castofgethe court on their

behalf. But due to the unfavorable legal environttrénand political

misconceptions regarding NG®¥, and the requirement of standing, and

131 Report of the World Commission on Environment dbevelopment: Our Common
Future, Published as Annex to General Assembly mect A/42/427, Development and
International Co-operation: Environment, Augusi987 accessed on September 24, 2012.
192 seeEPC, article 11.

133 The Charities and Societie®roclamationparalyzes NGOs thereby restricting them from
getting more than 10% of their annual budget frareign sources should they plan to
engage in human rights advocacy. Sbarities and Societies Proclamatidio. 1220009.
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perhaps the judiciary’s non-alignment, this hasobee such a difficult

enterprise.

There is a need, therefore, for an increasing e¢gplawilding, environmental
education and awareness creation, more politicahntibment, more
liberalization of standing rules if the environmantinterest of future
generations is to be realized. This should, of seube complemented by the
enactment of a law that clearly and adequatelyeptstthe needs of the
future generations. Otherwise, as it stands nowgteption of the
environmental interest of the future generationsaidittte more than a
political rhetoric of sustainable development aimext pacifying
environmentalists,deflect pressure from the international commuynity
attracting foreign aid from developed nations and economidezhnical
assistance from multilateral institutions. As exagged and politically
motivated some of the criticisms regarding the emmental impacts of
some high profile development projects such as Glband the Grand

Ethiopian Renaissance Dams maybe, they are nooutigubstanc&*

154 The EIA of the Gibe lll, for instance was made tyears after the construction has started when

international financial institutions demanded it éxtending loan which is against the principldEdA
which suggest that it should be proactive. See rBoioKebedeSome Reflections on Environmental
Governance with Emphasis on EA Lecture Delivered to Alabama University LL.Musients, June
2009 (on file with the writer). See also See Pubkcture by Dr. Twelde Berhan Gebreegziabher
Director General of EPA Supra Note 141. The prokleme worse when it comes to the floriculture
industries which have found the Ethiopian environtak regulatory regime favorable to boom.
Around 10 floriculture farms have done EIA reporist with the aim to fulfill the legal requirements
but only to get a bank loan from the Development iBaf Ethiopia see. Mulugeta Getu
(2009Ethiopian Floriculture and its Impact on The Enviroent: Regulation, Supervision and
Compliance 3(2) Mizan Law Rev, at 257. Besides no environmessabssment is publicly available
for the Grand Ethiopian Renaissance Dam. There adenown plans for watershed management or
soil conservation to address it. Ethiopia's RenassdDam: A Mega-Dam with Potentially Mega-
Consequences dttp://thinkafricapress.com/ethiopia/nile-conceaver-new-mega-dam-egypt-sudan
accessed on 4 December 2012.
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Taxing Crime: The Application of Ethiopian Income Tax
Laws to Incomes from lllegal Activities

Yosef Alemd

Abstract

In this article, the author argues that incomesnfriflegal sources are
subject to the payment of income taxes in Ethiopre author has made an
analysis of the definition of income provided irettncome tax law and
concludes that the definition of income in the ImeoTax Proclamation is
broad enough to include incomes from many sourneliding income
from illegal sources. According to the law, in artie categorize an activity
as an income, the presence of the economic basdfie sole element that
has to be considered. Even though incomes fromgaillsources are in
principle subject to the payment of the tax eitaecording to schedule C
or, alternatively, schedule D, various factors,c&gly, problems relating to
the structure of the income tax, absence of satdbktlaration forms, etc.
may create difficulty in taxing the income. Themefoin order to enable
taxpayers to carry out their responsibility withéntriminating themselves,
the tax authority has to make amendments to itdsmon form and other

necessary formalities.

* LLB (Addis Ababa University), LLM (University ofhie Western Cape, South Africa),
Lecturer at Law, Jimma University School of Law.eTauthor can be contacted through his
private addressyosef.alemu@ju.edu.air alemuyosef@gmail.conor cell-phone number
251931018120. The author would like to extend leispdgratitude to Dejene Girma (PhD),
Ahire A. (PhD) for their critical comments on theatt of this article.
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Introduction *

Al Capone, the world’s best known gangster and ipidsiemy number one,
was quoted saying [t income tax law is a lot of bunk. The government
can't collect legal taxes from illegal mon@fter his sentence fotax

evasion in relation to incomes that he generatau iflegal liquor trade.

An income tax is one of the main sources for Fddarad Regional
Governments’ revenues. As its name implies, annmcdax is a tax on
incomes, not on transactions. In this short artithee writer will try to
identify the standing of the Ethiopian income taw$ in relation to incomes
generated from illegal activities. If illegal adties are to be taxed, then the
writer will identify the applicable schedules inder to tax the incomes.
Furthermore, an identification of the rules goveghdeductions in relation
to costs incurred in order to generate the illegabme shall also be made.
The writer will also discuss some relevant issuashsconfiscation of
benefits from crimes and the relationship betwearation and the

prohibition of double jeopardy.

l. Taxing crime in Ethiopia
In some countries, courts permit taxation of incerfrem illegal activities,
this issue is a well-established tax principle aurmtries like USA, Canada,

UK, Australia, New Zealand and Irelafid.

! This article exclusively deals with the Federatdme laws; nonetheless the discussion
also applies to income tax laws by regional govemmis as well. The definition of income
in regional tax laws is also the same.

2 Alphonso (‘Al’) Capone, the notorious Americanme boss, had escaped prosecution for
his criminal activities but was convicted of taxasion and received a custodial sentence.
SeeCapone v United StateS6 F 2d 927 (1932).

®David Lusty, (2003),"Taxing the untouchables whofiprfrom organized crime", Journal
of Financial Crime,Vol. 10 Iss: 3 pp. 209, In UStyere are many court decisions
supporting the fact that income from illegal adiivshould be tax. See James v United
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Some scholars argue that taxing income from illeg@lrces will make
government a silent partner in the illegal actesti therefore, the income
must be free from tax and the criminal must be ghd according to the
criminal laws of the country.On the contrary, it is frequently argued that a
dollar of profit from unlawful activity will buy jat as much as a dollar of
lawful profit; hence, the criminal should be subjex the same income tax

principles applicable to those incomes considesedul.”

In order to give a fair treatment of the issueisitbetter to start first by
explaining some important concepts. Accordinglystfiwe shall defined
income and then define taxable income as providetthe income tax laws
and we shall finally identify the standing of Ethian incomes tax laws with

respect to taxing income from illegal activities.

A. Definition of Income
Defining income is one of the trickiest problems taxation of income.

Broader definition of income will give tax admimigtion an opportunity to

States (366 U.S. 213 (1961). See also Bittker figdncome from Unlawful Activities’
(1974-1975) 25 Case W. Res. L. Rev. 130 at 13@mmdissioner of Internal Revenue v
Glenshaw Glass Co.( 348 U.S. 426 (1955) ), UnitiadeS v Mueller (74 F.3d 1152 ), Webb
v IRS, USA(15 F.3d 203 (1st Cir. 1994) ), BlohnrEemmissioner of Internal Revenue(994
F.2d 1542 (11th Cir. 1993)), In UK, as can be deem the following cases, the courts tend
to argue that incomes from illegal activity aredhbe CIR v Delagoa Bay Cigarette Qad
1918 TPD 391 at 394, ommissioner of Taxes vi881 (4) SA 167 (ZA) 168C-169KIR v
Insolvent Estate Botha t/a ‘Trio Kultur&990 (2) SA 548 (A) 556-557; ITC 1545, 54 SATC
464 (C) 474-5; ITC 1624, 59 SATC (T) 373 at 37MBnister of Finance v Smith927 AC
193 at 197-8Mann v Nash (Inspector of Taxes932 1 KB 752 at 757-8Partridge v
Mallandaine(1886) 18 QBD 276.

“Warneke D & Warden D ‘Fraudulent Transactions — e Receipts Taxable?’ (2003) 17
Tax Planning28, Bittker, Boris I., "Taxing Income from UnlawfuActivities" (1974).
Faculty Scholarship Series. Paper 2289. available at
http://digitalcommons.law.yale.edu/fss_papers/2288essed on July 11,2011

® Stein M ‘Tax on the Fruits of Fraud — A Tale of @@ases’ (1998) 1Zax Planningl16,
Ranjiana GuptaiTaxation of Illegal Activities in New Zealand amlustralia’3 Journal of
the Australasian Tax Teachers Association (2008) O@leste M BlackTaxing Crime: The
Application of Income Tax To lllegal Activiti€z005) 20 AUSTRALIAN TAX FORUM440
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collect revenues from as many revenue sources sshb® while narrower
definition of it is a negative to the public treasas it curtails the taxation
powers of the treasury to restricted fewer item=gaized by the law as
income. One of the issues relating to defining meas the identification of
what an income itself is, for instance, a persotin\&i 2000 birr may use the
money in order to purchase a cloth, in this caseghwone is the income, the
money itself or the satisfaction that the persaeirges from purchasing and
using the purchased cloth? According to Taussig/ ¢hé latter can be
considered income ‘alincome consists in the utilities or satisfactions
created:® Seligman concurs with this position when he salde desire
things at bottom because of their utility. They aapart this utility only in
the shape of a succession of pleasurable sensafidrese sensations are
our true income.* Therefore, at least, for these two economistsnesme is
not the money itself rather the satisfaction thpeeson derives by using the
money. Nonetheless, this definition of income ispassible to put into
practice as it is difficult to assess these ugiditiof a person from
consumption of a particular thing in financial ternfror instance how much
is the benefit that a person gets from wearingnew cloth or living his
newly built and furnished home. In this regard Haigued that:
‘An individual, it is true, can compare the relatiworth to him of a pipe or
a book or a dinner and arrange his order of consommvithout the use of
any formal common denominator such as money. Yetinhkividual would
have great difficulty in telling you exactly how wctusatisfaction he derived
from his pipe or his bookdow much more difficult would it be for a

second person to measure those satisfactions forrhivithout the aid of

some common unit[Emphasis miné]

® Taussig H, Principles of Economics (1916)134
" Seligman , Princples of Economics(1914)16
8 Robet Haig, The Concept of Income —Economic andaL&gpects(1921)28
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Therefore, as a solutioArofessor Taussig proposed that. for almost all
purposes of economic study, it is best to contargaives with a statement

and an attempt at measurement in terms not ofyutilit of money inconte.

Consequently, the definition of income suggestedayy economists is this
one: Income is the money value of the net accretion rte'soeconomic
power between two points of timdf.will be observed that this definition
departs in only one important respect from the &mental economic
conception of income as a flow of satisfactiolglefines income in terms of
power to satisfy economic wants rather than in gemh the satisfactions
themselves. It has the effect of taxing the rewstpe income when he
receives the power to attain satisfactions rathleant when he elects to

exercise that powe?.

B. Definition of Income in Ethiopia
The Ethiopia income tax proclamation defines aoine as:

every sort of economic benefitincluding nonrecurring gains in

cash or in kind fronwhatever source derived and in whatever

form paid credited or receivett.[Emphasis added)]
As can be seen from the above definition, the pilim income tax law has
defined an income in terms of benefits received, actual money. Of
course, for actual taxation purposes, these ecandmnefits have to be

changed to money income.

When it comes to the source of income, accordintpedaw the presence of
an economic benefit is the most critical factodetermination of whether a

° Taussig,cited above at note 6,135
19 Robert Haig cited above at note 8 ,29
Yncome tax proclamation, 286/2002, See Art. 2(10).
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particular activity suffices as an income or ndieTaw makes it crystal clear
that the source and form of payment of the econdraiefit is irrelevant in

the determination of whether a particular benefih de considered an
income or not. Accordingly, the source of the ineooan be employment,
business or winning lotteries. By the same tokdém® payment can be
effected using cash or in kind. As long as pergensive economic benefits,

then the benefits will be considered incomes.

According to this definition, incomes from illegaburces such as dealing
with illegal narcotic substances, corruption, theftd others will be
considered incomes. In all these cases, the pecsongng out the criminal
activities will get economic benefits from the addy doing so, they fulfill
the only requirement needed in order to categotir benefits as an

income.

C. Taxable Income

The other equally important concept in impositidntax on income is the
concept of taxable incom&he concept of taxable income is an important
concept as it effectively defines the income tagebimr a tax period. This is
because in income tax, the law aims to impose datgconomic benefits
generated by a person. In this regard, the taxabteme is the one that most
precisely reflects person’s increases in economiicsgduring the tax period.
The general income simply defines the total ecocdmeinefit generated by
the person without taking into consideration theialccosts incurred by the
person in order to generate that income. The taxaidome, on the other
hand, takes into consideration the total expensesried by the person in
order to generate the income. Thus, it precisdlgats the net worth derived

by a person for a particular tax period.
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The taxable income of a person for a tax periocbrmmonly defined as the
gross income of a person for the period less tte twsts incurred by the
person in order to generate the income. For tlestore in order to derive the
taxable income, we must subtract all the expensearried in order to

generate the gross income. The gross income asededibove is the total of
amounts derived by a person during the periodishatibject to tax. Our law
has defined taxable income as “the amount of incemigect to tax after

deduction of all expenses and other deductible stetowed under the

Proclamation™?

D. Exempt Income

There will be amounts that are not to be includedyioss income of the
person. These amounts are commonly referred toeasnipt income”.
Exempt incomes are not included in the gross incofma person and thus

excluded from the calculation of taxable incohie.

Tax laws may treat an income as exempt due to waneasons. First, an
amount or an entity may be exempt for social reas@mn example of
amounts that may be exempt on this basis is compienspayment in case

of life insurancée?

Second, an amount may be exempt as a result ghatienal convention,
agreement, or practic.For example, a country that is a signatory of the
Vienna Convention on Diplomatic Relations is obtige exempt from tax

the official employment income and foreign-souroeoime of a foreign

12 g5ee.art.2(11).

13 Chaturvedi and pithisaria’s, Income Tax Law (19538).

4 See for instance article 13(f) of the Income Taxckamation.
15 See art.13(c) (ii) of the Income Tax Proclamation.
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diplomatic officer, consular officer, administragivwr technical employee of
a diplomatic mission or consulate, consular emmoyeember of the service
staff of a diplomatic mission or consulate, or avae servant of a

diplomatic missiort®

Third an amount may be exempt for political or adgistrative reasons. For
instance, collecting a tax from persons working domestic duties as

servants and guards is difficalt.

Finally, an amount may be exempt as an incentiventmurage a particular
activity.!® For example, the income of a retirement fund nmagxempt from

tax to encourage retirement savings.

E. Deductions

The other important concept in the determinatiotheftax base is the issue
of deductions. The general principle in case ofudddns stems from the
general economic principle that it is not possitegenerate an income
without incurring costs or all outputs require itgpwf some kind and
deductions are costs incurred in order to purcliasse inputs. In case of
deductions, a general rule followed by supplemgntdefinition and
allowance provisions is the typical approach fokoWby most jurisdictions.
The general rule commonly allows a deduction fquemses to the extent to
which they are incurred in deriving amounts incldida gross incomé’

Supplemental provisions allow deductions for capétifowances such as

'8 The Vienna Convention on Diplomatic relation 196de arts.32-36.

Y This income is also exempted in Ethiopia, se® aftthe Income Tax Regulation.

8 See article 30 of the Income Tax Proclamationhwitie intention of encouraging
creativity the law exempts from the payment of thg incomes generated in the form of
award.

19 See art.20 of the Income Tax Proclamation.
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depreciation and amortization provisions and asa ihcentive such as

charitable donations and retirement fund contrdmsf®

F. Structure of Income Tax

Two theoretical models exist for the structure loé personal income tax.
The first one is a scheduler structure. Accordimghtis structure, incomes
from different sources shall be grouped into ddferseparate schedules and
taxed separately. In this approach, each incomeruadifferent schedule
shall be treated separately. The tax rate, exemgtideductions, and, at
times, mode and time of payment for each schedoédl $e different.
Incomes are classified into different schedulesnigdyy using the source of
income as criterioA* The second one is a global structure. Accordintis
structure, a single tax is imposed on all incomespective of the source of

the incomée?

Ethiopia follows a scheduler approach and, accgrdinEthiopian Income

Tax proclamation, all incomes are clustered ineftilowing schedule&®

* Schedule ‘A’— Income from employment
* Schedule ‘B’- Income from rental of buildings
» Schedule ‘C’— Income from business
* Schedule ‘D’— Other incomes including incomes from:
0 Royalties;
o Income paid for services rendered outside of Ethiop

o Income from games of chance;

2 See art.11 of the regulation and art. 21(1) ahdl&rincome Tax Proclamation.
2| ee Burns and Richard Krever, Individual Income(1298)2.
22 \hi
Ibid.
% See art.8 of the Income Tax Proclamation.
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Dividends;
Income from casual rental of property;

Interest income; and,

o O O O

Specified non-business capital gains.

All incomes generated from sources other than eynpémt, rental of

building and business shall be taxed based on sthé&d

I. Categories of Taxpayers

Administrative convenience requires classificatdbiaxpayers into different
groups at it is not possible to extend the samertrent to all taxpayers at
the same time. In addition, principle of econongoalequires the tax system
to concert tax efforts on those taxpayers with ighenue potential. For this
purpose, taxpayers must be classified into diffecategories. Taxpayers are
classified into three categories according to tieual turnover they generate
during a particular tax year. The Ethiopian incota law classifies
taxpayers into three categorf@sBook keeping, declaration of income and
other obligations differ from the taxpayer to tayga depending on the
category they belong to.

A. Category A Taxpayers

Category “A” taxpayers are composed of two groupke first group
comprises of those taxpayers whose annual turfovex single tax year is
500,000 or moré® In addition, any company incorporated under &ves| of
Ethiopia is a category “A” taxpayer irrespectiveitsfannual turnovet The

rational for incorporating companies under categéyirrespective of their

%4 See art. 18 of the Income Tsax Regulation.
% |bid.
% See art.18 (1) (a) of the Regulation.
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annual turnover seems to dwell upon the idea tivanghe present local and
international business environment by the time camgs are established
they must have at least 500,000 as a startingatApi

Category “A” taxpayers are required to keep boaks @accounts. The books
and accounts, among other details, must includéotfmving:?®

» Gross profit and the manner in which it is computed

» General and administrative expenses;

» Deprecation;

* Provisions and reserves;

» Business asset and liabilities;

» Date lost of acquisition and the current book vadtie

the good; and,
* All purchases and sales of goods and servicesetelat

to the business activity.

Keeping books and accounts is a mandatory requirefoe Category “A”
taxpayers’ Consequently, failure to keep books and accourdl eesult in
the payment of an administrative pendftyiccordingly, if the taxpayer fails
to keep books and accounts for one year, it slagll2®% of the tax assessed
as an administrative penaftyIf the taxpayer fails to keep proper books and

accounts for consecutive two years, the licensdhef taxpayer will be

27 According to the Commercial Code, the minimum taprequirement for a share
company is 50,000 Birr while for a private limitesbmpany it is only 15,000 Birr.
Nonetheless, for some businesses there are sepamait@um capital requirements for
instance for banks it is 500,000,000.
22 See article 19 of the Income tax Regulation.

Id.
z‘i Article 89 of the Income Tax Proclamation.

Id.
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suspended Suspension of the license will force the taxpagebe out of
the business for the period during which the liesngs suspended. This
penalty may extend to the extent of revoking tleerise of the taxpayer
depending on the gravity of the act of the taxpdYyein addition to
administrative penalties, failure to keep books awtounts results in
determination of the tax liability of the taxpay#rough estimatior* The
books and accounts kept by the taxpayers will lbeetused as a means to
determine their tax liability for the tax period.

B. Category “B” Taxpayers

Category “B” taxpayers are those taxpayers withuahrurnover greater
than 100,000 but less than 500,000 Ethiopian Bifrike category “A”
taxpayers’, category “B” taxpayers are also reqli@ keep proper books
and account®® Nevertheless, the books and accounts to be kepategory
“B” taxpayers are less complicated compared togmage “A” taxpayers:’
Thus, they are required to keep an account incatpg mainly profit and
loss statements for the particular tax y&aFheir income tax liability will be
assessed based on the books and accounts kepe bgxpfayers. The same
administrative penalties apply if Category “B” tayers fail to keep books

and accounts.

C. Category “C” Taxpayers
Category “C” is the third and the last category.aBusinesses are the main
types of businesses included in this category. tAdpayers with annual

32 See article 89(1)(a) of the Income Tax Proclanmatio
#31d. art.89 (1) (b).

*d. Article 69(1).

% See art.18 (2) of the Income Tax Regulation.

d. art.19 (2).

¥1d.

*1d.
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turnover income less than 100,000 Birr are groupedcategory “C”
taxpayers’ This category of taxpayers is not required to kbepks and
accounts. Their income tax liability shall be detered through a special

procedure known as presumptive taxafidon.

With this in mind, we can now proceed and discuss issue of taxing

income from illegal sources in Ethiopia.

[ll.  Modes of Taxing Income from Illegal Sources in
Ethiopia
To start with, in Ethiopia, incomes from illegalusoes can be taxed either as

income form business or as other income. We wilcdss these two

possibilities in this section.

A. Income from illegal sources as a business income

As identified above, the Ethiopian tax system feoa scheduler structure.
As a result, in order to levy tax on a particukam one must first identify
the applicable schedule for that particular incoRegarding income from
illegal activities, the activity itself has not lreelearly designated in any of
the schedules as an income. However, given theenatuthe activity, we
can consider it as business, business as definedrticle 2(6) of the
proclamation. The income tax proclamation has @efibusiness as “any
industrial, commercial professional or vocationaltiaty or any other
activity recognized as trade by the Commercial Cafdéthiopia and carried
on by any person for profit.” According to the abodefinition, profit is an

important element that must be satisfied in oraercansider a particular

% See art.18 (3) of the Regulation.
0 See the attached schedules at the back of thenentax Regulation.
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activity as a business or trade. In addition tdfigrthe activity must be of
commercial professional, vocational or any otheivag recognized as a

business by the Commercial Code of Ethiopia.

Regarding illegal activities, for obvious reasomsery thief makes a cost
benefit analysis before embarking on his activitilat means, if the costs
that he is going to spend in order to carry outadiqular crime are much
greater than the expected returns, the persordefihitely not carry out the
task. Therefore, one can argue that profit is @ameht which is installed in
every illegal activity since without a profit theyould not do the act. For
that matter, not only that there should be a prafitsome cases, even the
profit margin has to be big enough in order to inéme particular risk
associated with task. If the profit element is S&d, then, the next issue
would be identifying whether the illegal activitissgeneral are professional
commercial or vocational. Criminal activity is neoecognized in the

Commercial Code as trade; hence, there is no wega there as such.

Article 2(6) while defining business, has not fertlilefined those terms like
professional commercial activityand vocational activity This, in my

opinion, is a right approach as it would be implolesto provide a clear and
workable definition of profession that could be liggble to all areas. |
think, that is why Cogan in his earlier writingggaeding profession started
his work by saying to define profession is to invite controvetSy

Therefore, it is the opinion of the author thatntsrlike professional
commercial activity or vocational activity must leenstrued broadly and

loosely. In my opinion, for any analysis fofession only four from the six

L Charles L. Stevenson, Ethics and Language (1984)darris L. Cogan, ‘The problem of
defining a profession’ available at http://www.jstrg/stable/1029845, accessed on
11/01/2013.
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criteria laid down by Flexner should be used. Adawgly, a profession is an
activity* requiring intellectual operations coupled with glarindividual
responsibilities, practical application, tendenaward self-organization, and
increasingly altruistic motivatioff Hence, any person including a thief, drug
dealer, serial killer etc. could be considered g@ssional as long as their
work fulfills the above criteria. Accordingly, aiéf or drug dealewill be no
less organized than an ordinary trader or a peesgaged in import or export
activity albeit that requires some kind of expertiepending on the crimes to be
committed. For instance, a person hired to kill nkuw how to operate a gun;
hence, a professional in the area. Therefore, nahactivities in this regard are
commercial professional activities conducted foofipr therefore, taxable

according to schedule C.

The rate to be applied would, of course, be suliethe person conducting
the activity. For instance, if the criminal actwiis conducted by an
organization, then the income would be taxed #tadte of 30%, and if it is
conducted by an individual, it would be taxed adomy to the schedule

provided in article 19(2) of the Income Tax Proctdion.

1. Deductible expenses

The next important issue in taxation of income frilegal activity is the
availability of deductions for their ‘businessesh simple terms, is it
possible to deduct the cost of a bullet for a hkékr as it is the cost of
running his business or income? So far, as theoptm tax law is
concerned, the answer is a definite YES. This abse as provided in the
income tax laws taxpayers are required to pay tay from their taxable

income. Therefore, as long as their income is slfgetax, they should get

“2 Abraham Flexner, "Is Social Work a Profession?id®¢ and Society, Vol. 1 (1915) 904
43
Id.
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the same treatment with other business persongejati costs incurred for
the purpose of securing the income must be dedubtesimple terms, the
burglar who purchased flash light, drilling matésiand rented a car in order
to transport the stolen goods will have the rightget deductions for the
costs incurred since all these costs are incumedrder to generate the

particular income.

B. Income from illegal sources as other income

The Ethiopian tax system follows a scheduler apgroahereby income
from various sources shall be treated and taxedratgly. As provided in
the Income Tax Proclamation, incomes other thaonmes from rental of
buildings, employment and business shall be tagpdrately, the heading of
article 8(4) saysother income including income fronaind lists down the
incomes that could be taxed according to schedula<can be seen from
the heading, the list is enumerative not exhausiiherefore, it is possible to
levy tax on income based on schedule D when ibtspossible to levy tax
according to the previous schedules in as longp@sndividual has received

an economic benefit from his activity.

Therefore, in case of income generated from illeg@alrces, it is quite
possible to levy tax on the income based on sclkeedulNonetheless, since
schedule D has not provided the rate and modesagment for other

incomes other than those stated in the Income Tagl&mation, it would

not be possible to put it into practice.

V. Taxation of Income Vs. Confiscation of Property
Confiscation of property is one of the punishmepi®vided under

Ethiopian laws. In this regard, for instance thewnénti-Corruption
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Procedure Proclamation provides for the followinhe court shall issue a
confiscation order proportionate to the propertygaaed by the corruption
offence, where the accused is found gdittyAccording to this law, the
criminal shall be forced to return the propertydced from the commission
of the crime and the benefits derived from thoseperties to the
government. Similar provision also exists in thein@mal Code®
Confiscation rules aim at preventing criminals froeing able to enjoy the
fruits of their crimes by depriving them of the peeds and benefits gained

from criminal conducts.

The presence of confiscation rules makes taxatfomaomes from illegal

activity more complicated as confiscation takes yawe income and the
fruits of the crime from the criminal. There aregmns who are argue that
government must not resort to taxing income frdegal sources when it is
possible to confiscate the whole amount. In my impinthese should not be
the case. Firstly, the Criminal Code and the taxhave distinct objectives.
It is not the objective of the tax law to punisie ttriminal for his act; this is
something to be taken care of by the Criminal C8dm the tax law,

collecting tax from individuals getting an econonbenefit is the main

objective, not punishment. Hence, any comparisdwdxn the tax law and

confiscation is inappropriate.

Furthermore, it is a truism that confiscation ruigise away properties at the
hands of the taxpayer when arrested by the lawreerioent authorities.

Nonetheless, it cannot go back and confiscatent@mes already consumed

** Revised Anti-Corruption Special Procedure and Ruté Evidence Proclamation,
Proclamation No. 434/2005, art.29.

*5 Proclamation 414/2004 art.98.

“8 The Ethiopian Criminal Code in addition to punisimhhas also other objectives. See the
preamble of the Criminal Code.
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by the criminal, thus, making the punishments phrtor instance, Mr. X

started to lend money to people without havingcarise from the National
Bank of Ethiopia in 2000 Ethiopian calendar. Evemar, he has been
profiting 10,000 from the activity. Let us furthesssume that he had
consumed half of the income and saved only the Kfetste law enforcement
authorities apprehend him after five years, outhaf total 50,000 income
generated from the activity, only 25,000 Birr ire thands of the criminal can
be subject to confiscation of property rule, theoant consumed by the
criminal before being caught would be out of thelme of the rule.

Therefore, taxing income from illegal sources bjleming taxes, fines and
administrative penalties from previously consumembmes can complement

the effective implementation the Criminal Code.

V. Declaration of Income Vs. The Right Against Self-
Incrimination

The income tax laws require taxpayers to declae#r thcome during the
fixed time provided in the Income Tax ProclamatfénDuring the
declaration income, taxpayers are required to submei balance sheet and
profit and loss account of the business for thayear?®

Declaration period differs from category to catggakccordingly, category
“A” taxpayers are required to declare their incomthin 4 months from the

end of the taxpayerax year*® On the other hand, category “B” taxpayers

" See art.66 of the Income Tax Proclamation. A perso receives his income exclusively
from single employer and a Schedule D taxpayerssehtax is to be paid through a
withholding method are not required to personaélgldre their income-see art.65 and 31-37
of the Income Tax Proclamation.

“8|d.art.66(1) .

49 1d.art.66(1)(a).
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are required to declare their income within two thenfrom the end of the

taxpayers’ tax yeat’

In order to declare their income within the givesripd, taxpayers must first
know their tax year. Only then can they declarértimeome either within 4
months or within 2 months of the tax year dependinghe category they

belong to.

Tax year is defined in article 64(2) of the Incormiax Proclamation.
Accordingly, the tax year of a person is

a) In case of an individual or an association of idlisals,

the fiscal year.

b) In case of a body, the accounting year of the body.
Hence, as provided in article 64(2) of the Incona Proclamation, for an
individual or an association, the tax year is tised year of the Country.
The fiscal year as defined in article 2(15) of theome Tax Proclamation is
the budget year of the Country. The budget yeatsstaHamalel and ends
on Sene30.Therefore, if the taxpayer is a category “A&, $hall declare his
income within four months from the 8®f Seneand within two months of

this period in case of category “B” tax payers.

In case of a body, their tax year is the accountiegr of the body. The
accounting year of the body will be determined tigio their respective
memorandum of association. The memorandum of assmtidetermines
the beginning and the end of the accounting yelae. Gody will declare its

income within 4 months if it is category “A” and thin 2 months in case of

50 1d.art.66(1)(b)
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category “B” from the end of the accounting yeartedained by its

memorandum of association.

In case of category “C” taxpayers, they are reguie make tax payment
between the "7 of July and the ® of August every yeat' These groups of
taxpayers are not required to keep books and atzoliax assessment in

case of these group taxpayers shall be made basg@sumptive taxations

According to these provisions, category “A” and “8e required to declare
their income to the tax authority using declaratiorms prepared by the tax
authority. In the declaration form, there are otllyee spaces to be filled
while declaring incomes of a particular taxpaybese are local sales, export
sales and service incom®The declaration forms leave no space for
incomes from illegal sources thus making declaratibincome from illegal
business impossible. The appropriate remedy indase is to provide one
line for miscellaneous incomes. This way, the tgepaan easily declare his

income using the declaration forms.

Taxpayers with the duty to declare their incomease duty bound to keep
books and accounts and, during declaration, th&dand accounts must be
presented with the declaration forms to be fillgdtle taxpayer. In case of
incomes from illegal sources they may keep books actounts, however
forcing them to surrender these books and accdartte tax authority shall
be against the constitutional provision that presidor the right of persons’

not be compelled to make confessions or admissiechveould be used in

51 i

Ibid.
2 See Income Tax declaration form for Schedule @ag®rs especially Section 3, available
at the official website of the Ethiopian Revenud &ustoms Authority and can be accessed
using_http://www.erca.gov.et/index.jsp?id=documéat&menu_id=102&menu_ch_id=0
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evidence against ther®.This would make the whole point of taxing illegal
income pointless. Therefore, to make the systenkalbe, the courts should
interpret the last provision of the Constitutiomttiprovides for ‘Statements
obtained under coercion shall not be admitted adeaee® and, in the

process, make all evidence gathered from the atedwpt by the person

inadmissible during criminal proceedings.

VI. Taxing Crime Vs. Double Jeopardy

Many constitutions including ours extend the doujglepardy protection
rules to accused persotsAccording to this rule, accused persons cannot be
tried and punished for the same offense after @biovi or acquittal. By
doing so, the rule protects the accused from doturtale double conviction
and multiple punishments. Accordingly, many peoatgue that imposing
tax on crimes derived from the criminal activityllwamount to double
jeopardy because his punishment, if it happengstakto account the gains

obtained from his criminal act.

However, one must always keep in mind that taxaigsonot a penalty on a
any person. Tax is a contribution expected of eit&zso that government can
provide the necessary goods and services to citizanncome tax, people
with ability to pay are being asked to pay their &hare of contribution to

the government. When a criminal is apprehendedcting@nal law punishes

him for the wrongful act. On the other hand, whHa tncome tax does is
simply to collect the money the criminal should égaid to the government.
In income tax law, the person is not being prosetdibor the crime but he is

simply being asked to make his overdue contributibthe government. As

*3 Constitution of FDRE, Proc.N01/1995, article 19(5)
54

Id.
°° See art.23 of the Constitution.
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the principle of prohibition of double jeopardy can protect a negligent
driver who killed a passenger from being prosecuteder criminal law for
his crime and tort law at the same time, the sanoaild be applicable to
criminal prosecution and taxing crime, these twaslaaim at achieving
completely different objectives. Therefore, punigminfor both criminal
offense and taxing crime don’t violate the prineipif prohibition of double

jeopardy because each has an element that thedutbgmot.

VII.  Judicial Practices and Taxation of Income form lllgal
Sources in Ethiopia

Recently, many court cases relating to taxationngbmes from illegal
sources are appearing in Ethiopia. In two famosgegahe Federal Revenue
and Customs authority brought cases against ingigdcaught violating the
law regarding illegal money lending. According tthiBpian law, a person
needs to have the permission from the National Bdrikthiopia in order to
engage in activities reserved for financial sersid®ne of such service is
lending money. Even when persons secure permidsoon the National
Bank of Ethiopia in order to lend money, they mdstso by observing the
lending rates set by the National Bank. And irtladl three cases, individuals

were caught violating these two requirements.

In addition to the criminal punishments againstséh@ersons, the Federal
Customs and Revenue Authority requested the Fetighl Court for the
payment of unpaid income and Value Added Tax bgqes. The Authority
in its pleading argued that the defendants faibleday income tax from their
activities and had requested the court for the magrof the unpaid tax and
interest on those incomes. The Court, without frrihvestigating the issue,

simply ordered the defendants for the payment efuttpaid income tax and
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interest on those incom&incidentally, it is worth noting that, before this
decision, the highest court of the country passedk@sion on an issue

directly affecting the definition of inconté.

Conclusion

Incomes from illegal sources are taxable incomesraing to Ethiopian tax
laws. Income from illegal sources can be subjedcteedule ‘C’ or ‘D’. To
facilitate tax payment and fair contribution of ith&hare to the production of
public goods and services by the government thesapg of the taxpayers
must be given an opportunity to declare their ineamithout providing self-
incriminating information to public authorities. rder to enable the person
declare his income, the tax declaration forms nlesimodified in such a
manner to include the person carry out his respdite&s by reproducing
additional declaration forms or even including gsathat can be used by

persons who derive their income from such ‘business

*% In Ethiopia, it is only the decision of the CagsatBench that has a binding authority.
Hence these decisions by the high court can onlyshiadicators of the path being followed
by the lower courts in Ethiopia. Ayele Debela Taxtiority Appeal Sentence, Vol.10, No.
599.

*"In a case between Ministry of Justice and six opleesons, the court decided that incomes
paid to individuals in the form of compensation whieduced from their work is not subject
to the payment of the tax. In its reasoning thertcatgued that: ‘after looking at articles
2(10) and 11 of the Income Tax Proclamation, it foamd no ground to consider the above
payments as amcomeé. [Translation mine]. See Ministry of Justice Ethia v Takle
Garedeaw and six others, file N0.65330,Vol. 11. bwert, instead of concluding in general
terms, should have first analyzed the definitiorincbme as provided in article 2(10) of the
income tax proclamation. As discussed above, tfieitlen of our income is broad enough
to include any payment as an income as long asettipients of the payments derived an
economic benefit from it. In this case, the redigsehave received an economic benefit from
their payments. Therefore, payments made to thenbeaconsidered an income for income
tax purpose. In my opinion, the court has madeiawse mistake by looking at other matters
than the economic benefit derived by the persons.
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Period of Limitation Applicable to Claims over
Immovable Property under the Ethiopian Law:
Gateway to Hindsight Scrutiny of Legality of
Nationalization of Immovables? Case Analysis

By: Biruk Haile (PhD)"

Introduction

This commentary analyzes the decision of the Fé&enareme Court
Cassation Division of Ethiopia relating to period kmitation

applicable to ownership claims over immovable propein

Cassation, Case No. 43600, involving applicant Davesfin and
respondent Governmental Houses Agency, decidedannady 05,
2002 (E.C)* This commentary argues that the court wrongly disti
the case based on prescriptive limitation while tkeepondent’s
preliminary objection relates to a mere limitat@hactions; in doing
so, the court confused prescription with a meratéition. The court
also created unwarranted room for opportunistiav@achallenging
whether the act of nationalization of immovablengs during the

Dergue regime was conducted in strict observantieeothen law.

" Asst. Professor, School of Law, Jimma University.

! Dawit Mesfin v Governmental Houses Agency, (Fede®apreme Court
Cassation Division, January 5, 2002 (EC), Fedemgpr&me Court Cassation
Division, Vol. 10 (2003 (EC)), pp. 225-29.
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l. Background of the case

Brief account of the facts of the case is as Wdlo The above
applicant filed a suit in Federal First Instanceufoclaiming

ownership of a house (house no B-8/8008/30 fourfdrmer Wereda
18, Kebele 05, Addis Ababa) he alleged the respandelawfully

occupied® He invoked a title certificate No 18/31246 issuieyl

Ministry of Urban Development and Housing on Tik@®, 1985

(E.C). Accordingly, he sought a judgment that, @sagnition of his
ownership right, compels the defendant to surrertderhouse he
alleged it unlawfully occupied. The defendant, tsnpart, raised both
preliminary objections and substantive defensese pheliminary

objection relates to period of limitation. It contled that the
plaintiff's right of action was barred by period itation under

Articles 1845 cum. 1677 (1). The Federal Fist Insta Court

accepted the objection and ruled against the cupetitioner. On

appeal the Federal High Court confirmed the degishks a result,
the current petitioner filed application in the Eesl Supreme Court
Cassation division for review of the decision whish based on
limitation. The Cassation Division reversed the dowcourts’

decisions based on the preliminary objection (ilienjtation) and

remanded the case for trial.

[I.  The Arguments of Parties

The petitioner urged the court to reverse the dwmtssof the lower
courts which were based on limitation and raisedeis# specific

2 There is no doubt that the petitioner is allegiachave a better claim over the
house than the agency (and hence inevitably clgalignthe decision/act that
brought the government to control of the housectviis the act of nationalization).
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arguments.First of all, he pointed out that since the dispgates to
(immovable) property it should be governed by psmns of

property law. Accordingly, he insisted to be thenewof the house
pointing that he had a valid title certificate agjuired under Article
1195 of the Civil Code and it was not nullified lpy interested
person under Article 1196. He also insisted thabme had acquired
ownership under Article 1168 of the Civil Code (i.asucaption).
Secondly, he contended that Article 1845 of theilCBode is

applicable only to disputes emanating from contralctelations and

does not apply to the case at hand.

The respondent, on its part, emphatically arguedsodefense based
on the 10 years limitation under Article 1845 andhed down the
petitioner's contention that Article 1845 is relavaonly to
contractual claims. It mentioned that provisionscontract law (title
Xl of Book IV of the Civil Code) are applicable tbligations which

do not emanate from contract as provided undecl&rii677 (1).

[ll.  Holding of the Court

The Federal Supreme Court Cassation Division redershe

decisions of the lower courts arguing that the dilan law does not
provide limitation for some claims of ownership ovenmovable

things like the one in the case at hand and tleateth years limitation

under Article 1845 of the Civil Code is inapplicaltb the case.

% Dawit Mesfin v Governmental Houses Agency, citedwe note 1, p.226 (para 2).
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V. Analysis of the Court Decision

The Cassation Division called attention to resolwkether there
exists a period of limitation applicable to clailessed on ownership
of immovable property (i.e., petitory action undeticle 1206 of the
Civil Code) and proceeded to examining the releyaovisions of
the law. It also proceeded to examining the appiitg of Article
1845 to a dispute that emanates under Book lllhef Civil Code
(Title Six on Goods in General and Possession, &itleé 7 on

Individual Ownership).

At the beginning of its analysis, the Cassationifdon recalled
Article 40 (1) of the FDRE Constitution which recoges every
Ethiopian citizen’s right to ownership of privategoperty. More
specifically, the Cassation Division referred te gecond paragraph
of the same provision which provides, “unless piieed otherwise
by law on account of public interest this right Islraclude the right
to acquire, to use and, in a manner compatible thiglrights of other
citizens, to dispose such property by sale or b&tqoleto transfer it
otherwise.” As per the analysis of the Cassationdinn, the Civil
Code Articles 1126 and the following provisions \pde for the
manner of acquisition, transfer, extinction andgbrof ownership.
The Cassation Division noted that the rules thatlyapp movables
vary from those that apply to immovable thingsthis regard, the
Cassation Division mentioned Articles 1168 (1) @esqtion) and
1184 (transfer-by law or agreement) that are relef@ acquisition

of ownership of immovable things.In a bizarre manner, the

* Dawit Mesfin v Governmental Houses Agency, citbowe note 1, p. 227 (para
2).
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Cassation Division also cited 1186 on acquisitidrownership of
immovable things while in fact the provision printhardeals with
transfer of corporeal chattels. The Cassation wmigurther noted
the need for registration in a register of immoeaptoperty under
Articles 1553-1646 for acquisition of title over nmovable things

through a contract or a will.

As regards extinction of ownership, the Cassatiorision referred
to Articles 1188-1192 of the Civil Code. The CassatDivision
rightly observed that these provisions govern exitom of ownership
of both movable and immovable things. Among theswipions the
Cassation Division noted Articles 1189 and 1190q@aition by
third parties) and Article 1192 (prescription) whhidt says are
relevant to the preliminary objection raised by thepondent. The
court stated that ownership over immovable things, per these
provisions, may be extinguished with or without tensent of the
owner and Article 1190 provides such extinction|wike effect
where the entry relating to such immovable is &traff from the
register of immovable property. The genesis of ldggcal jump in
Cassation Division’s analysis seems to trace ¢ nere. The court is
engaged in to such bewildering examination of ruédfecting
substantive ownership right while the objectiontioé respondent
relates to limitation of action under Article 1845 the Civil Code
(that affects procedural right/right of action). Wl return to this

issue after a while.
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The Cassation Division found it appropriate to eiwanif there exists
limitations (based on time) in Book Il of the diCode that affect
(petitory) claims over immovable things. Accordingthe Cassation
Division found relevant Article 1192 which providésr 10 years
limitation for extinction of ownership right over awabless The
Cassation Division noted this provision does nottingxish
ownership claim over immovable things (which in&dadhe right to
bring petitory action). That is, the Cassation iEion opined that
rules governing extinctive prescription relating immovable
property do not exist in the part of the Civil Cotihat deals with
property as Article 1192 is applicable to only mioles. At this
juncture, we can see that the court confused ppd®er with
limitation and Article 1192 was not a relevant pston in the first
place; it failed to understand the nature of thection raised by the
respondent. The respondent’s preliminary objectvas not based on
the contention that the plaintiff/petitioner hastlbis ownership right
rather it was based on the contention that the tmlbring (petitory)

action is limited by a period of limitation.

A. Understanding limitation

It is important to say a few words about the cohodpimitation and
the rationales underlying it to fully understance teffect of the
Cassation Division’s decision and the argumentghis analysis.
Limitation is the time laid down by a statute withwhich legal and

® Article 1192, under title prescription, providésmt the owner of corporeal chattel
shall loose his rights as an owner where he faibeexercise them for a period of
10 years by reason of his not knowing where sucttehwas or that he was the
owner thereof. Since this provision talks abowgspriptive limitation while the
preliminary objection of the respondent is basednane limitation, one can notice,
at this stage, that Article 1192 does not havevegiee.
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arbitral proceedings must be commenced; if procesdare started
outside the stipulated time, the plaintiff may betwith a plea from
the defendant that it is time-barred and shouldsequently be struck
out? In relation to majority of actions limitation inprescriptive; it
bars the remedies than extinguishing the rightfifs fact, there are
some who contend that the distinction between rhisrigéation and
prescriptive limitation is only academic and illagoThey argue that
saying substantive right remains even though rightaction is
affected by limitation is self-refuting because edimitation has run
against the plaintiff, there is no means to enfaheesubstantive right
and, therefore, the substantive right itself wiappear. Yet, this is
over-generalization and there are instances whegestibstantive
right may be effective even after limitation. Fostance, the plaintiff
may be able to find an alternative method to emfdms rights (e.qg.,
lien) against defendafitSuch is the case, for example, under Article
1850 of the Civil Code that allows a creditor whatsm is secured
by a pledge to exercise rights arising out of péedgtwithstanding
that the claim is barret. More importantly, when an action is
brought it is up to the defendant to plead limgatand not up to the
court to invoke limitatiort? If the defendant fails to raise limitation
as preliminary objection, he will not have the opipnity to raise it
in the course of litigation and when the court enjadgment against

him on substantive issues it will validly be enfedcagainst him.

® Ruth Redmond-Copetjmitations of Action, (London, Sweet & Maxwell, 1992),
p.1

" Ibid

® Ibid

® In fact, questions remain as to how such pledgietsican be realized in view of
Article 2851 and the following provisions of thevTiCode that require recourse to
judicial procedure (except secured bank creditadeu certain conditions).

10 Article 1856 (2) of the Civil Code cum Article 248 of Civil Procedure code
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Similarly, a debtor may voluntarily perform his mations after
period of limitation has run against the creditod avhen he realizes
the limitation subsequently, there is no way thatcahn claim back
the payments since the plaintiff did not lose hibstantive right to
demand payment but right of action. This meansitdition does not

primarily kill plaintiff's substantive right but &cts right of action.

On the other hand, prescriptive limitations affestibstantive
(ownership) right itself. In case of acquisitiveegeription, a person
acquires title to a property after a certain peonbdime stipulated by
law. In case of extinctive prescription, a persosses (the
substantive) ownership right after a period fixgdtle law (like the
case of Article 1192 of the Civil Code).

The above being the distinction between prescrnpéiod limitation,
let's briefly see the rational for limitation in given legal system.
Why is the legislature interested in putting a perof limitation for
one to bring legal actions to enforce his substantights?* First,
limitations encourage plaintiffs to commence praiegs within
reasonable time before evidence is lost. For imgtarf the plaintiff
delays action very long, he may loose documentfhesses may
disappear or die or lose their memories and evé iis allowed to
bring legal action, he will not be able to win tbase. In a country
like Ethiopia keen to avoid court congestion, itda@es in the public
interest to bar futile actions. Allowing legal amti after long time

will also make it difficult for the defendant tofeéad the case. Thus,

™ In most countries, not only civil actions but atsiminal actions, except grave
crimes like genocide and crimes against humanityimited by time.
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the law wants to limit time for which the defendahbuld calculate
and keep records of accidents or proof of paymeitiebts as it will
be unjust to subject the defendant to limitlessoactLeaving the
defendant in a limitless state of uncertainty adtects efficient

conduct of his business.

In relation to the case at hand, the Cassationsiniopened up a
huge room for people affected by nationalizatiomirdy the Dergue
regime to challenge whether the act of nationabmaivas conducted
in accordance with the then nationalization lawterasuch a long
period of time. This places the Governmental HouAgsncy in
extremely difficult position to establish that timationalization of
each and every house was conducted in compliandk thie
substantive and procedural requirements of the Tave. documents
and other evidence may have been lost or may nat been retained
in the first place, not to mention prejudicial effeof hindsight
judicial analysis in today's ideologically transfoed policy

landscape.

One of the arguments raised by the petitioner as tihe respondent
has not established its title through a title deednder Article 1168.
However, such argument will not be tenable in vadvArticle 13 (1)
of the Proclamation to Provide for Government Owhgr of Urban
Lands and Extra Urban Houses No 47/1975 that pesvall extra
houses within the boundaries of a municipality own shall be
government property. This means there is no neetth@mpart of the
government to acquire title certificate for the @mship of houses it
acquired through the act of nationalization as ireguby the Civil
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Code provisions. That is why the agency has notgradessed the
paper works leading to acquisition of title in actance with the
requirements of the Civil Code. However, allowitlgims without
time limit makes it difficult for the agency to igate multitude of
issues like whether a particular house was extah \ahether the
entire process that led to transfer of ownershight state was in
consonance with the requirements of the law. Timgly opens up
room for opportunistic claims that are intendedake advantage of

the justice system.

Laws usually provide for different length of timenits for different

actions taking into account different relevant éast Generally, the
limit should enable the plaintiff to properly appise the loss
suffered, to collect evidence and make other pedjmars to institute
legal action against the defendant. For instantegase of bodily
injury in the context of extra-contractual relatighe recollection of
witnesses is essential and laws provide shortetdiion than claims
established in written instruments. It will alsokaasense to provide
longer limitation for claims regarding immovableingys than

movables as such claims are likely to be incorgar@t instruments
and the value/sentiment the society has towardsowalrie things is

more important.
In view of the above, property law and contract Epulate various

limitations. For instance, article 1165 providgseaiod of three years

(longer in the Amharic version) for a person whpsaperty is stolen
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to claim his movable from a good faith acquiteArticle 1845 of the
contract law provides 10 years limitation for ewfog claims
resulting from contract in the absence of otheoi(gn) limitation by
special laws. One obvious point regarding ArticB43 is that it is
applicable to even claims relating to immovablepgrty resulting
from contractual context. For instance, invalidatiof contract
relating to immovable property due to defectivaration relating to
problem of form or object is governed by this peien as Article
1810 (1) governs arguably only defects relating capacity or
consent. This point disproves any assumption that legislature

wanted to entirely unlimit claims relating to imnadate properties.

Therefore, we should not confuse prescription Mihitation and
article 1192 is prescription that kills the substan ownership right
over moveable things after 10 years time than atdtion for
bringing legal action based on ownership. Thusieth® nothing we
can infer from Article 1192 about the relevanceAaficle 1845 on
limitation of action on ownership of immovable pesty. The fact
that Article 1192 provides extinctive prescriptionly with respect to
movable things cannot logically lead us to an efiee that the
legislature intended to avoid limitation on actiaelating to
immovable properties (and exclude the applicatibAnticle 1845).
This is specifically because Article 1192 is naniting right of
action relating to movable things rather extingunghsubstantive
right of ownership on movable things. Probablywé have to seek

the equivalent of Article 1192 in relation to imnable things, it

12 There are also other provisions in property laat throvide for a period of
limitation for exercising the right of action.
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should be Article 1168(1). This latter provisionopides for a
situation where a person who has been paying (®RiEr tax
relating to an immovable (which does not belongito) in his name
for consecutive 15 year period becomes an own#reoproperty. On
its face, this provision is acquisitive prescriptiowhile Article 1192
is extinctive prescription. Yet, we can derive Bgtive prescription
dimension from Article 1168 (1) in that it extingbes one’s
ownership right after a period of 15 years if takese been paid in
other's name for the said peribtiTherefore, Article 1192 cannot
logically impede reference to Article 1845 of théviCCode in

seeking applicable limitation to claims relating tonmovable

property.

In fact, the crux of the Cassation Division’s argnnlies on Article
1192 it says since the legislature provides for a end 10 years
for extinction of ownership of movable things amanains silent as
to extinction of ownership of immovable things, vitill not be
justified to refer to 1845, i.e., the legislatureanted to avoid
extinctive prescription with respect to ownership immovable
things. As pointed out earlier, this argument aviéd in two respects
as far as the case at is concerned. First, it domsaddress
respondent’s objection based on limitation. White respondent’s
preliminary objection relates to limitation (of exts), the Cassation
Division went into analysis of prescription, i.&hether or not the
petitioner’s ownership right is extinguished by smeption. In doing

so, the Cassation Division improperly went it tobsiantive

13 Article 1189 of the Civil Code provides that owsleip shall be extinguished
where it is acquired by a third party in accordawité law.
14 Dawit Mesfin v Governmental Houses Agency, sume i, p. 228.

189



Jimma University Journal of Law Vol. 4 No. 1 (2012)

objections-not the subject of the petition as theas no decision on
the issue. Secondly, the Cassation Division algedeby boldly

asserting that ownership of immovable (petitoryicagt is not

affected by passage of time.

The Cassation Division explained its finding thag¢geription is not
applicable to immovable things (compared to movatiiengs)
because such things are of permanent nature arsd qvas from
generation to generation. Rather, the CassatioisiDivshould have
applied this justification to limitation. The fattiat claims based on
immovable things are also subject to period of thtmon is beyond
controversy and ownership claims should also be sethat context.
When we see the significance and nature of immevtidhgs, all we
can say is that they should be subject to the kingm®ssible
limitation under the law, i.e., the 10 years undeicle 1845 of the
Civil Code. The Cassation Division argued that fieet that Article
1168 provides for longer period of 15 years compaoethe ten years
under Article 1845 is an indication that the legiste wanted to
disregard the application of the latter provisiom relation to
immovable things. That is, the Cassation Divisioguad that the fact
that Article 1168 stipulated a longer period of yiEars for a person
who has been paying taxes to acquire ownershipiesighat the
legislature did not intend to grant a shorter pkied 10 years under
Article 1845 to be invoked by a person who has letn paying
taxes for such a long time. This argument is gtibound in that there
cannot be comparison between Article 1168 whichvipes for
acquisitive/extinctive prescription with Article 4B which provides
for mere limitation of actions. Under article 11@Bperson loses his
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substantive ownership right and such can be invdked court even
though not pleaded by a defendant; whereas ArfiB5 is a mere
limitation that does not affect ownership right bl right of action
to enforce ownership right and such cannot be iadoky a court

unless pleaded by a defendant as a matter of pnalignobjection.

The other instance of lack of logical coherencethia Cassation
Division’s analysis is that the Division concedéettclaims related
to ownership of immovable things resulting fromngactions like
marriage, succession, and sale are subject to téshdimitations
stipulated under those special lai¥df the legislature is prepared to
limit certain claims of ownership arising from somentractual and
extra contractual context, there is no satisfacteagon as to why the
same legislature should not be prepared to linaitts of ownership
resulting in other (extra) contractual context likee one under

consideration.

In sum, we can say that the court failed to digtish between
prescriptive limitation (that affects substantivights) and a mere
limitation of action. As a result, the Cassatianiflon failed to give
effect to acceptable preliminary objection based lonitation.
Secondly, the court failed to appreciate the imgraoe of limitation
of action in a legal system and as a result expdséshdants to stale
claims. After all, it defies common sense why tletitmner did not
challenge the appropriateness of the act of (nalization of) the

state for more than a decade if he felt it was caducted in

!> Dawit Mesfin v Governmental Houses Agency, sumn, p. 229
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accordance with the lal¥. Thirdly, the Cassation Division
undermined the relevance Article 1677 (as invokeg the
respondent) that extends application of contragt larovisions
(including Article 1845) to obligations that do nairise from
contract.

18 |n fact the petitioner does not seem to expligitiallenge the act based on which
the state appropriated his property but simply rasdehis ownership right as

established by a title certificate and that no ptherson has obtained title to it
under article 1168. However, there is no doubt tigfction is petitory action than

possessory action (which has even a very shortdifon under article 1149 (2)).
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