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About the Law School

The Law School commenced its academic work on the 19" of December
2002 as the Faculty of Law of Jimma University. Later, the Faculty of Law
and the Faculty of Humanities and Social Sciences were merged to form
the College of Social Sciences and Law in 2009. As of 2014, it has been
restructured as College of Law and Governance and it is joined by the

Department of Governance and Development Studies.

The Law School has been producing high-caliber and responsible graduates
since its inception in 2002. For the first year, it accepted 158 advanced
diploma students who graduated three years later. Then, the School has
been accepting and teaching students in four first degree programs, namely,
in the regular, evening, summer, and distance programs. Thus far, it has
graduated thousands of students in these programs. Moreover, the Law
School is currently offering LL.M in Commercial and Investment Law
and LL.M in Human Rights and Criminal Law. These are two years of
programs. Indeed, the School will open new postgraduate programs in the

future.

In addition to its teaching jobs, the Law School has been publishing its law
journal, Jimma University Journal of Law since 2007/2008. It is a

journal published at least once a year.



Finally, the Law School is making its presence in the community felt by

rendering legal services to the indigent and the vulnerable parts of the

society (such as children, women, persons with disabilities, persons with

HIV/AIDS, and old persons) in Jimma town, Jimma Zone and the

surroundings through its Legal Aid Centre. Currently, the Centre has ten

branches and they are all doing great jobs to facilitate the enjoyment of the

right of access to justice for the indigent and the vulnerable groups. Of

course, this also helps equip our students with practical legal skills before

they graduate.

At the Moment, the School has the following full-time staff for its

undergraduate and postgraduate programs.
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Law and Economics Analysis of Ethiopian Negligence and Strict Liability Law

Alekaw Dargie Assefa+

Economic Analysis of Law fuse’s is “lit by Coase and fanned by Calabresi, ignited in US
law schools with the work and views of Richard Posner in the 71970°s .

Abstract

The application of microeconomics principles to analyze a range of laws dubbed as “Economic
Analysis of Law” is the most innovative legal reasoning. Law and Economics notion of tort law
stipulates that accident costs constitute negative externalities. Harm is an externality that
reduces the utility of injured parties. As harm is a downward shift in victims’ utility function
liability rules should be designed to maximize total welfare through internalization of externality
via incentives. The economic analysis of tort law concerns cost minimization to maximize social
wealth. Optimal care and optimal activity maximize society ’s wealth. The purpose of this article
is to examine the economic analysis of Ethiopian Negligence and Strict liability law using
economic efficiency as an explanatory tool to study the incentive these liability laws offer to
individuals to alter their behavior. This Article contributes suggestions for the amendment
endeavor of the Extra-Contractual Liability portion of the Civil Code. Furthermore, it provides
suggestions to courts to entertain economically informed decisions employing law and
economics insights to practically resolve a case. It is argued that Ethiopian liability law adopts
uniform reasonable man standard to avoid tertiary cost. In doing so, the author employs a
doctrinal research methodology.

Key-Words
Externality, harm, transaction cost, optimal care, optimal activity, incentive, Hand formula,

Cassation Bench, social utility, Ethiopia
JEL-Code- K12, K1, K13

+(LL.B, Mekelle University, LL.M, University of Warwick and Mekelle University, EMLE, Rotterdam University,
Hamburg University), Consultant and Attorney at Law in Federal Courts, Former Acting and Associate Dean in Dire
Dawa University College of Law, and currently Lecturer of Laws, Haramaya University College of Law. You can
reach me via lawyerscampl@gmail.com. | am grateful to anonymous reviewers who provided me constructive
comments.

1 Cento Veljanovski, (2006). The Economics of Law, 2" Edition. Hobbs the Printers, Great Britain, p.6.
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Part One-Introduction

Ethiopia has adopted extra-contractual liability in Civil Code which is also dubbed “law of
delict”, “law of civil wrongs” and “law of torts”.> The Civil Code provisions starting from
Avrticles 2027 to 2178 deal with extra-contractual liability. Article 2027 enumerates the sources
of extra-contractual liability and they are classified as fault-based liability (negligence-based
liability), strict liability, and vicarious liability. This piece only examines negligence-based and
strict liability laws from law and economics analysis of law approach employing efficiency as a
normative criterion. Negligence and strict liability laws do have different classifications and
offer various incentives to individuals. However, the Civil Code lumps different species of
negligence and strict liability laws under the heading negligence and strict liability laws. The
various liability laws incorporated in the realm of tort law are subject to rigorous economic
analysis including strict liability and negligence as well as strict and negligence rules combined
with various defenses. Decoupling of lumped negligence and strict liability laws help to
understand the incentive each rule offers to individuals.

Law and economics describe law as “a cathedral-a large, ancient, complex, beautiful, mysterious
and sacred building and behavioral science resembles the mortar between the cathedral’s stones
which support the structure everywhere.”® Most of the time judges consult their intuition, facts,
and laws to solve legal challenges without consulting economics principles. However, recently
there is a new field of study that examines laws by using economics principles as an explanatory
tool and makes law scientific discipline surpassing intuition and common sense. Borrowing
Richard Posner quote elucidates:

“To me, the most interesting aspect of the law and economics movement has been its

aspiration to place the study of law on a scientific basis, with coherent theory,

precise hypothesis deduced from the theory and empirical tests of the hypotheses.

2 The Civil Code of The Empire of Ethiopia, Proclamation No0.165/1960, 19" Year No.2, Addis Ababa 5" May
1960..See also G Felote.(2012). A Guide to the Zimbabwean Law of Delict. Roman-Dutch Law refers to the Law
of Delicts whereas in England and American law they refer to the Law of Torts. The author employs extra-
contractual liability and tort law interchangeably in this Article.

% Robert Cooter& Thomas Ulen. (2016). Law and Economics, 6™ Edition. Pearson Education, Boston, USA.p.3.
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Law is a social institution of enormous antiquity and importance, and I can see no
reason why it should not be amenable to scientific study. Economics is the most
advanced of the social sciences, and the legal system contains many parallels to and
overlaps with the systems that economists have studied successfully. ™

“Incentives are the essence of economics.”® Economics offer ample opportunity to predict the
effects of legal sanction as incentives are the tenet of economics on individuals’ behavior.® “Law
and economics” or “economic analysis of law” is “never again would Law and Economics be
thought of as exclusively the domain of...corporate law” rather the domain is the very heart of
the legal system.” Microeconomic models can be successfully applied to tort law. The economic
analysis of tort law concerns cost minimization to maximize social wealth. The purpose of this
article is to critically analyze Ethiopian negligence and strict liability laws from Law and
Economics perspective using economic efficiency as an explanatory tool to examine the
incentive these liability laws offer to individuals to alter their behavior. Posner’s tort law
opinions referred to the same legal concepts but “displace, adjust, or rationalize them, using
economic concepts like cost-benefit matrices, incentive effect, and least-cost avoidance
models.”® He contributes to the law an economic tool, in a form more resembling a rule than a
standard that judges can use.® Thus, this Article introduces an economic analysis of negligence
and strict laws and how individuals are induced to take incentives in different forms of liability
rules as well as whether Ethiopian negligence and strict liability law are amenable to an
economic analysis of law. Evaluating law from a law and economics perspective employing
efficiency is uncharted water of the legal system in Ethiopia. Thus, economic analysis of law in
general and tort law, in particular, has no introduction in Ethiopia in the academic writings and
courts’ practice which compels the author to rely on foreign sources. To meet this objective, this
article is structured as follows. Part one is allotted to the introduction and highlights the roadmap

of the article. Part two is devoted to law and economics analysis of negligence and strict liability

4 Richard A. Posner: In Michael Faure & Roger Van den Bergh, (eds.). (1989). Essays in Law and Economics.

5 E.P. Lazaar, Incentive Contract: in J. Eatwell, et al. (ed.) (1998). The New Palgrave- A Dictionary of Economics,
Vol.2. Macmillan, London, pp.744-748.

8Cooter&Ulen (supra note 3)p.3.

" Sophie Harnay& Alain Marciano. (2008). Posner, Economics and the Law: From Law and Economics to an
Economic Analysis of Law. Forthcoming in the Journal of the History of Economic Thought, p.3.

8 Lawrence A. Cunningham.(2010). Traditional Versus Economic Analysis: Evidence From Cardozo and Posner
Torts Opinions. Florida Law Review, 62, pp.667-720, p.669-670.

°Cunningham, 1d.p.679.



law and how law and economics would offer incentives to parties to the accident. It decouples
lumped negligence and strict liability laws and examines which species of law offers what
incentives to parties to an accident to increase the wealth of the society. Part three, taking part
two as hindsight, examines Economic Analysis of Negligence-based and strict liability Law

under the Civil Code. Finally, a conclusion and recommendation are provided.
Part Two-Law and Economics Analysis of Negligence and Strict Liability Law

Economists describe harm as externalities (the action of a party imposes a cost on another person
without price) because it is outside of the private agreement.*® The liability rule is centered on
the internalization of external effects based on the behavior of parties. Thus, the essence of the
economic notion of liability law states that accident costs constitute negative externalities that
should be internalized by the wrongdoer.!!Calabresi stipulates that “our society is not committed
to preserving life at any cost”.? Liability law considers cost-benefit analysis as Calabresi argued
that “we use relatively safe equipment rather than the safest imaginable because-and it is not a
bad reason-the safest costs too much”.*3

Potential wrongdoers have incentives to invest in safety at an efficient level to internalize the
externality they cause.'*As harm is a downward shift in victims’ utility function liability rules
should be designed to maximize total welfare.®® The objective of any society is assumed to be
wealth maximization which could be advanced by liability rules. Optimal care and optimal
activity maximize society’s wealth.'® To maximize society’s wealth liability rules target the goal
of minimization of social costs namely minimization of primary costs to deter (comprises the
sum of accident avoidance measures and harm due to the accident), secondary costs (optimal risk
spreading and risk-bearing of risk-averse parties) and tertiary accident costs (administrative costs

comprises expenses in time and money of litigants and the state).!’

Cooter&Ulen(supra note 3)p.189.

11 Michael Faure (ed.) (2009). Tort Law and Economics, Encyclopedia of Law and Economics, Volume 1, 2"
edition, Edward Elgar, Cheltenham, UK, p.xxiv.

2Guido Calabresi, (1970). The Cost of Accidents: A Legal and Economic Analysis. New Haven, Yale University
Press,p.17.

B3Calabresi, Id.p.18.

14Cooter & Ulen (supra note 3)p.189.

15Cooter &Ulen, 1d.p.190.

16 Richard A. Posner. (1972). A Theory of Negligence. J. Legal Stud.1, pp.29-96, p.40-91.

17 Guido Calabresi, (1977). The Cost of Accidents: A Legal and Economic Analysis, 5™ edition. New Haven, Yale
University Press. See also Louis T. Visscher, Tort Damages: in Michael Faure (ed.) (supra note 11).
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Tort is mostly committed between or among strangers that yield external costs. Coase expounded
that irrespective of the liability rules regarding accidents (external costs) the law does not affect
the efficient solution in the world of zero transaction costs that enables using the marketplace.®
However; transaction cost is prohibitively high (positive transaction cost) because there is no
market for an accident.’® This leads to a lack of internalization of externalities via contractual
agreement. Transaction costs such as bargaining costs, emotions, cognitive imperfections, private
information, and strategy are obstacles to an efficient solution.?’ The presence of high transaction
costs calls for the allocation of the legal entitlement to achieve efficiency.?* Thus, “the economic
essence of tort law is its use of liability rule to internalize negative externalities created by high
transaction cost.”??
Parties ought to take efficient precaution measures and they differ regarding the cost of care.
This demands that the allocation of liability burden relies on the behavior of parties engaged in
the accident. Tort law addresses relationships affected by high transaction costs and the
allocation of legal entitlements based on efficiency. Therefore, the economic model of tort is
based on the efficiency of liability rules concerning the care and activity levels of potential
wrongdoer and victim.?®
Law and economics uses “the principle of economic efficiency as an explanatory tool by which
existing legal rules and decisions may be rationalized or comprehended.”?* Posner articulates the
essence of economic analysis of law at length:

“One of the major contributions of economic analysis to the law has been

simplification, enabling enhanced understanding. Economics is complex and difficult

but it is less complicated than legal doctrine and it can serve to unify different areas

of law. We shall demonstrate how economics brings out the deep commonality, as

well as significant differences, among the various fields of...law...Economics can

Bveljanovski (supra note 1) p.4.

Pveljanovski, id.p.5.

2Cooter&Ulen(supra note 3) p.189.

2L Tim Friehe.(2008). Precaution Incentives in Accident Settings. Dissertation Universitat Tubingen, ISBN 978-3-
8349-1292-3, p.7.

22Cooter&Ulen(supra note 3) p.190.

23 Harold Winter.(2002). An Economic Analysis of a Hybrid Liability Rule. Economic Inquiry, 40(4), pp.704-710,
p.704.

24] L.Coleman, (1980). Efficiency, Exchange and Auction: Philosophical Aspects of the Economic Approach to
Law. California Law Review, 68, pp.221-249, p.221.
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reduce mind-boggling complex statutes, amendments, and judicial decisions to
coherence. By cutting away the dense underbrush of legal technicalities, economic
analysis can also bring into sharp definition issues of policy that technicalities may
conceal.”®

The goal of economic analysis of tort law is concerned with how forward-looking incentive
analysis of economics can be married with legal reasoning. This only happens when tort law
generates incentives for individuals that help alter their behavior. Economic approach considers
“tort law as a set of loss (cost) allocation rules that shift (internalize) accident losses selectively
with the implied objective of efficiently deterring wrongs.”?® Before examining Law and
Economics Analysis of Ethiopian Negligence and Strict Liability Law, the Article tries to

examine incentives for precaution under liability rules.

2.1 Efficiency of Incentives for Precaution

Incentives for taking efficient precautions rely on who can take precautions against accidents and
how the law assigns the cost of harm. To have efficient incentives, tort law should align the
private benefits and costs of the parties with the social benefits and costs.?’ Liabilities are
designed to send signals to potential victims and injurers to behave efficiently. Thus, different
liability rules offer various incentives by allocating the cost of harm, and one liability rule may
be preferred to the other.

The risk of accident could be influenced by a single party (unilaterally) or both parties
(bilaterally or jointly) assuming that only the injurer and victim engaged in the accident.
Unilateral precaution describes the situations whereby one party to an accident can take
precaution as it influences the risk of an accident whereas bilateral precaution requires both the
injurer and the victim should take efficient precaution as both parties influence the risk of an
accident.® In a bilateral accident setting both the injurer and a victim could influence to produce
the accident. If efficiency justifies unilateral precaution taking then “strict liability” is as efficient

as negligence rule whereas if efficiency demands bilateral precaution taking negligence rule

BW.Landes& R.A. Posner, (2003). The Economic Structure of Intellectual Property Law. MA, Harvard University
Press Publisher, p.10.

%\/eljanovski (supra note 1) p.181.

2’Cooter & Ulen (supra note) p.201-202.

2Cooter & Ulen, Id.p.205.
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offers more efficient incentives for precaution than strict liability.?® Negligence and strict
liability laws are the dominant rules but they do have species under each of them. Below,
incentives under each liability rule are examined from the law and economics approach.

2.1.1 Incentives for Precaution under Simple Negligence Liability Law

In this article, unless otherwise expressed, it is assumed the models of an accident whereby two
parties namely injurer and victim (both of them are risk-neutral) take care and engaged in a
certain level of activities. Negligence liability law offers efficient incentives both to the victim
and the injurer. All negligence laws lead to socially optimal result under restrictive assumptions
provided that due care standard is set optimally. Negligence law imposes a legal standard of care
to comply to exonerate oneself from liability. Here it is assumed that courts apply a legal
standard of care that is equal to efficient precaution.>°Assuming each legal standard of precaution
and perfect compensation are equal to the efficient level of care every species of negligence
liability law offers both injurer and victim incentives for optimal precaution.®'The rational
injurer will continue unabatedly taking more precautions until he reaches the optimal care where
liability falls to zero.

As discussed, negligence law takes the assumption that the legal standard of precaution equals
the efficient level of precaution. The first person to describe a legal standard of care (reasonable
care) is Judge Learned Hand (1947). The Learned Hand formula shows how the court determines
negligence. Hand formula translates legal principles into economic terms. However, it is argued
that the Hand formula is more persuasive in evaluating reflective decisions about precautions in
advance of accidents than evaluating more spontaneous decisions (lacked practical flavor when
applied to a momentary lapse when the injury was imminent).>> He coined the symbolic
(algebraic) representation of an efficient level of care when setting the legal standard to hold
someone liable or exonerate from negligence liability. It is debatable whether Hand’s formula
variables refer to marginal values or total values.**The following representation seems applicable
in a unilateral case whereby the injurer’s precaution taking behavior affects the expected

accident losses. According to the “Hand Test”,

2Cooter & Ulen, Id.p.212.

30Cooter & Ulen, 1d.p.204&206.
31Cooter & Ulen, Id.p.209.
32Cunningham (supra note 8)p.679.
33Cooter & Ulen (supra note 3) p.213.
3%4Cooter & Ulen, 1d.p.214.
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“The defendant’s liability is determined by the ‘BPL formula’ which balances ‘the
burden of adequate precautions’ (B) against ‘the likelihood of an accident’ (P)
multiplied by the ‘gravity of the harm should the accident occur’ (L). The defendant
is at fault only if accident avoidance is the cheapest solution. More specifically, a
defendant is liable if B is less than PL, and not liable (at fault) if B is greater than or
equal to PL.%®
The expected total accident costs are C= B(x) +P(x) L
Where C is the total expected social cost, x is the optimal care, B(x) is the total cost of care
(precaution cost), P(x) is the probability of risk and assumed to fall when more care is exercised
and L is the magnitude of the loss. This illustrates the economic model of tort law is made up of
the cost of harm and the cost of avoiding harm. Judge Hand mathematically defined a reasonable
person standard to determine negligence liability on the cost-benefit analysis method.®® Thus,
one is negligently liable when the injurer fails to take action for which the expected benefit (P

multiplied by the size L of the injury) from preventing an accident is greater than the cost (B).*’

The Hand Test illustrates the basic ingredients of negligence, not factors relevant to setting the
standard of care.®® Courts’ case-by-case analysis could help to set legal standard care or
regulators could specify legal standard precaution through safety regulations equaling the
efficient level of precaution.®® It is argued that courts might be armed with better information to
set efficient precautions rather than regulators because regulators may set low standards to
exempt or avoid liability to powerful businesses or set a high standard to stifle competition.*° In
this case, the standard of care set by courts may efficiently function; however, once the regulator
fixes standards courts must follow these standards. Posner argues that regulators too; not only
courts, utilize the Hand formula to set a statutory duty of care.*'The other method is the law is

reliant on a community of people who established the social norm and best practice in the

%Veljanovski (supra note 1) p.187.

3%6Jeonghyun Kim.(2013). Revisiting the Learned Hand Formula and Economic Analysis of Negligence. Journal of
Institutional and Theoretical Economics, 169, pp.407-432, p.408.

37 Kim, Ibid.

38Veljanovski (supra note 1) p.188.

%9Cooter & Ulen (supra note 3) p.215.

40Cooter & Ulen, 1d.p.236.

41 Posner (supra note 16) p.39.
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industry to set efficient precaution.*> However, when the legislators adopt these community
standards they evaluate cost and benefit.**The due care standard is set by “balancing the total
costs of care against the total expected accident losses, with the implication that there has been

complete avoidance of accident cost.”**

Care is a continuum that reduces the likelihood of an accident.*® Economists claim that
precaution is a continuous variable which denotes that a larger variable corresponds to higher
levels of precaution.®® The Hand Test consists of three principal ingredients namely risk,
precautions, and gravity of loss. When the costs of precaution (cost of accident avoidance) are
low the liability is sure to follow.*” Precaution is hence any behavior reducing the probability or

magnitude of an accident.*®

Economic analysis of tort law assumes that rational individuals respond to an increase in
expected costs by substituting lower (net) cost alternatives.® For example, when the costs of
accidents increases due to compensations go up, the potential tortfeasor is assumed to raise his
level of care that leads to a cost-saving taking assumption that care is inversely related to the
probability and severity of accidents which means more careless accident loses, however;
probability and severity of accidents are directly related with the frequency of activity parties

engage in.>°

Adding the cost of precaution a little more (marginal cost) reduces the expected cost of harm
(marginal benefit) which is called the marginal Hand Test.®® The economic version of the

marginal Hand Test stipulates that the injurer is liable if and only if at the level of care taken, the

“42Cooter & Ulen (supra note 3) p.216.
43Cooter & Ulen, Ibid.

“4Veljanovski (supra note 1) p.191.
“Veljanovski, Ibid.

46Cooter & Ulen (supra note 3) p.190.
47\Veljanovski (supra note 1) p.189.
48Cooter & Ulen (supra note 3) p.201.
“4SVeljanovski (supra note 1) p.190.
S0veljanovski, Ibid.

S1Cooter & Ulen (supra note 3) p.201.
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marginal cost of care is less than marginal expected damages.>? For instance, the cost of care
should be increased so long as one birr spent on greater safety avoids expected accident losses of
more than one birr. When incremental cost of care would have cost ten birr and reduced the risk
of ten thousand birr loss to the victim by one in 500, therefore, the injurer would be liable
because the additional cost of ten birr saves twenty birr in expected losses that is a probability of
accident (P) is equal to 1/500 and the loss (L) is equal to ten thousand, therefore, PxL=1/500x10,
000= 20 birr.5® Thus, change in B<change in PL5 yields liability by taking the additional care
cost balanced against the incremental reduction in risk. The change in total accident cost =
change in B(x)+change in P(X)L.

Negligence liability law has categories comprising of simple negligence, negligence with the
defense of contributory negligence, and comparative negligence which achieves optimal
efficiency in different circumstances. These standards of liability rules efficiently function when

due care is set at an efficient level and are detailed below.>®

Liability rules Injurer Care Victim Care Liability Allocation
Simple negligence At Fault Not Decisive Full injurer liability
Simple negligence Faultless Not Decisive Injurer is not liable

Negligence with the defense | At Fault Faultless Full injurer liability

of contributory Negligence

Negligence with the defense | Faultless At Fault Injurer is not liable

of contributory Negligence

Negligence with the defense | Faultless Faultless Injurer is not liable

of contributory Negligence

Negligence with the defense | At Fault At Fault Injurer is not liable

of contributory Negligence

Comparative Negligence At Fault Faultless Full injurer liability

Comparative Negligence Faultless At Fault Injurer is not liable

Comparative Negligence Faultless Faultless Injurer is not liable

Comparative Negligence At Fault At Fault In a  proportion of
Negligence

52, Brown, (1973). Toward an Economic Theory of Liability.Journal of Legal Studies, 2, pp.323-349, p.340: cited
in Veljanovski (supra note 1) p.191.

53Veljanovski (supra note 1) p.191.

54 Change means symbolically denoted by delta and denotes the marginal gains/losses

5Friehe (supra note 21) p.13.
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As discussed, negligence rule efficiently works when the court or the law sets the level of due
care equal to a socially optimal level of precaution. In addition to this assumption, when the
compensation equals the harm actually caused (perfect compensation) and the level of activity
was assumed constant negligence law produces the following result.>® In this situation, the
rational individuals would choose the optimal level of care to minimize private costs because
excessive due care above optimal would be costly without reducing the costs of compensation as
due care is enough to exonerate from liability. Similarly, taking a low level of due care entails
the risk of bearing the entire amount of expected compensation.

However, different results emerge when these assumptions are violated. For example, when
courts set due care level below (above) socially optimal care, induces exercising low due to
caretaking and exercising greater care by individuals respectively.>” In a similar vein, when
perfect compensation is relaxed that is when overcompensation occurs; over-deterrence happens
when the standard of due care is “muddy” however; if the level of due care is optimal the injurer
escapes paying compensation liability.>® Furthermore, injurers do not hold activity level constant
when the total social net utility of risky activity would be positive.*® If the injurer increases the
level of activity, it will yield a proportional increment in expected accident damages in a given

level of care.®°

The activity level of the injurer influences his utility. In this case, the social objective formula
comprises the total amount of utility subtracting(minus) the total costs of care assuming to be
equal to the level of the activity denoted by a, multiplied by the level of care, x and the total
amount of damages, represented by d; mathematically as: max u(a)-ax-ad(x)

Thus, the injurer raises his activity as long as the marginal increase in utility he derives from
raising activity exceeds the increment to total costs.%® The following example elaborates on a
mathematical representation. Assume that the injurer derives 100 utility from risky activity; the

cost of efficient precaution is 80 and the total compensation is 30. As long as injurer exercises

% Hans-Bernd Schafer& Frank Miuller-Langer. Strict liability versus negligence: in Michael Faure (supra note
11)p.7.

’Schéfer& Miiller-Langer, Ibid.

8Schafer& Miller-Langer, I1d.p.8.

9Schafer& Miiller-Langer, Id.p.9.

80Schafer& Miller-Langer, Ibid.

61Schafer& Miiller-Langer,1d.p.9.
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due care (80), he escapes liability and benefits 20 from engaging in activity, however, the net
utility of the activity is negative (minus 10) that requires injurer not to engage in this activity.?
Therefore, from this, it is understood that the negligence rule creates incentives to take an
optimal level of care but fails to guarantee that the social utility of activity is positive.

So far it has been shown how negligence liability rule creates incentive under unilateral situation
setting whereby the injurer alone influences the risk of an accident. Now let us examine under
bilateral accident settings whereby both injurer and victim influence the risk of accident through
the cost of caretaking and activity level. The social objective function is designed to minimize
the cost of accident and is min c(x) +c(y) + d(x, y)

Where c(x) denotes the level of care taken by the injurer, c(y) represents the level of care
exercised by the victim, and d(x, y) denotes the total amount of expected damages dependent on
the level of care exercised by both parties.®® Therefore, the marginal cost to each party increasing
his level of care should be equal to the marginal benefit of an expected reduction in accident cost
given that he chooses a socially optimal level of care. Calabresi argued that in a bilateral accident
setting the person with the least cost of taking care (cheapest cost avoider) should be held
liable.®* However, the problem with this argument is that due to prohibitive transaction cost it is
difficult to know ex ante who is the least cost avoider unless the courts are duty-bound to
identify who were the cheapest cost avoiders after accident ex post. When the court sets a legal
standard of due care and meeting this standard injurer escapes from liability and the victim bears
the accident cost plus precaution cost in simple negligence rule. There is no need to establish a
legal standard of care for a victim.%® The following negligence liability rules emerge under

bilateral accident settings.

2..2 Incentives for Precaution under Negligence with the defense of Contributory Negligence
Rule

b2Schafer& Miiller-Langer, p.9.

83Schafer & Muller-Langer, p.15.
84Schafer & Muller-Langer,p.16.
8Schafer & Muller-Langer,p.18.
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Under this liability rule, the injurer will be held liable if and only if he doesn’t exercise optimal
care while the victim does. The injurer should not be liable when he takes optimal care or if the
victim doesn’t take optimal care as observed in the table above. The victim is barred from
obtaining compensation because he failed to take optimal due care. The assumption of
contributory negligence is an all-or-nothing liability rule that induces victims to take precautions
against harm to themselves.%The contributory negligence rule operates efficiently when it is
assumed that there exists the least cost avoider in an accident setting.%” This helps to avoid
excessive (wasted) investment in care by both parties in an alternative caretaking system, not in a
joint care model where both parties simultaneously influence the accident risk.®® Contributory
negligence functions well when there is perfect information possessed by parties and courts
because it induces the least cost avoider to adopt care. However, different justification convinced
both judicial and statutory intervention to substitute contributory negligence by comparative

negligence rule.®

2.1.3. Incentives for Precaution under Comparative Negligence Rule

This negligence rule dictates that when both the injurer and victim are negligent, accident costs
are shared between them in proportion to the extent of their negligence. Comparative negligence
makes a comparison, by observing deviation from optimal precaution, the fault of a victim with
that of injurer and for division or sharing of compensation.”” The sharing of compensation
between two negligent parties is the puzzle that is not settled by scholarship.”* On top of that jury
determination of comparative fault of the victim lacks precision.’

The following example elaborates on how to apportion costs between the parties in the case of
comparative negligence.”?Assume that accident can be prevented by X(injurer) and Y (victim)

%Mireia Artigoti Golobardes & Fernando Gomez Pomar. Contributory and comparative negligence in the law and
economics literature: in Michael Faure (supra note 11) p.49.

5’Golobardes & Pomar, 1d.p.46.

%8Golobardes & Pomar, 1d.p.54.

8 Oren Bar-Gill &Omri Ben-Shahar. (2003). The Uneasy Case for Comparative Negligence. American Law and
Economics Review, 5 (2), pp.433-469, p.434.

“Golobardes & Pomar (supra note 66) p.52.

"Giuseppe Dari-Mattiacci& Eva S. Hendriks. (2013). Relative Fault and Efficient Negligence: Comparative
Negligence Explained. RLE9(1), pp.1-40, p.2.

"2Mattiacci & Hendriks, lbid.

3Mattiacci & Hendriks, Id.p.2-3.
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spend 60 birr each on care and care taken by only one party does not affect when an accident
occurs damages amount 100 birr. Under comparative negligence, the loss is shared say 50% and
if one party believes that the other may not take care that costs 60 birr hence, not to take care is
the best choice. In such a case comparative negligence leads to equilibrium when both parties are
efficiently negligent. Let’s extend the example further.’* An accident can be prevented if both the
injurer and victim take care and care taken by one party doesn’t’ have any effect. Injurer bears 30
birr cost while victim bears 90 birr cost of accident avoidance when an accident occurs
compensation amounts to 100 birr. Dobson vs. Louisiana Power and Light Company concluded
that the injurer should bear a greater share of a liability than the victim.” The court lacked
precise calculation of shares but any sharing rule that assigns more than 50% of the damages to
injurer would induce both parties to take care which compels injurer to prefer to take care of 30
birr rather than paying compensation share of 50 birr or more. Furthermore, the victim would
choose to spend 90 birr on care to prevent an accident rather than bearing accident loss of 100
birr.

The sharing rule that apportions compensation to the relative fault of each parties’ departure
from due care implies to implementation of optimal sharing.”® In this case, the court has tasks of
assessing relative fault and setting the due-care standards. Having discussed negligence law the

next part is devoted to the rule of strict liability.

2.2.1 Incentives for Precaution under Simple Strict Liability

We begin the discussion assuming that the activity is held constant and courts set compensation
equals to harm. The courts are not compelled to set a level of due care because the injurer is
liable regardless of his precaution. In strict liability, the injurer has the advantage of
automatically setting the optimal activity level. A strict liability rule is significant when the
injurer’s activity level is important to be controlled. He is obliged to minimize private cost which
equals social cost and the algebraic representation is: c(x) + d(x) where c(x) is accident
prevention cost and d(x) is the total amount of expected damages.” Therefore, under a unilateral

accident setting, the injurer takes optimal care to minimize total accident costs. Injurer is at his

"Mattiacci & Hendriks, 1d.p.3.

7>Mattiacci & Hendriks, Id.p.4.
"$Mattiacci&Hendriks, Ibid.
""Schafer&Muiller-Langer (supra note 56) p.10.
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liberty to decide for optimal precaution and activity level. When compensation fails to equal the
actual harm, the injurer is not induced to take the incentive, unlike the simple negligence rule
where the injurer escapes liability as long as he exercises optimal due care.

When we relax constant activity level under strict liability results different from simple
negligence rule occur. Injurer bears both the total precaution cost and the total accident damages
without considering the level of precaution exercised and activity level taken. Hence, the injurer
engages inactivity when the net utility of that activity produces a positive result. In simple strict
liability rule, the victim’s incentive to take care is zero levels of care and not a socially optimal

rule.”®

2.2.2 Incentives for Precaution under Strict Liability with the defense of Contributory
Negligence-

This rule is a socially optimal rule that induces both parties to take precautions if and only the
courts set due care for the victim equals a socially optimal level of care.”® When the victim’s
level of precaution is lower than the level of care of the injurer; the injurer is not liable. This
liability rule will encourage activity level shift of the injurer by providing incentive, however, the
negligence rule encourages the activity level of the victim.

2.2.3 Strict Liability with the Defense of Comparative Negligence

It demands sharing of the cost of an accident in proportional to parties’ departure from optimal
precaution. Both strict liability and negligence rule results in an optimal case where the victim’s
care doesn’t influence the probability of an accident. In joint care, different outcomes are

observed in different liability rules.

Part Three-Economic Analysis of Negligence-based and strict liability Law under Civil
Code

Economic analysis of tort law is a device to deter activity based on economic efficiency ground.
In this Article, Ethiopian Extra-contractual liability law will be examined to test the hypothesis
developed in the law and economic analysis of extra-contractual liability. To meet this objective,

this Article will use the previous economic analysis of tort law discussion as hindsight.

8Schafer&Muiller-Langer (supra note 56) p.19.
9Schafer & Muller-Langer, p.20.
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Economic Analysis of Negligence-Based Law
3.1 Simple Negligence Rule
Under Ethiopian law, the general liability rule relates to negligence liability laid in Articles 2028
to 2037. There are two categories of negligence-based liabilities which are the infringement of
law which is expressly stated under Article 2035 and the breach of a general duty of care which
is embodied in other provisions. It is argued economic analysis demands measuring the exact
costs of compliance with statutes.®
Article 2030 is indifferent whether “usual standards of good conduct” is violated either by acting
or forbearing because the fault is committed in both ways.8! The injurer shouldn’t absolve by
depicting his conduct conformed the usage unless the conduct is usual standards of good conduct
which is inseparable from reasonable man.??
Most of the fault-liability cases fall under the infringement of law. Individual infringes general as
incorporated under Article 2030 or professional standard of conduct according to Article 2031.
Conduct that violates the general duty of care must be examined by reference to the standard of
the so-called behavior of reasonable man under Article 2030(2). Reasonable man conduct
normally refers a careful and prudent person who performs things with care and diligence.
Article 2030(1) states that a person commits fault (considered negligent) when he commits or
refrains from doing something in a manner or in conditions that offend morality or public order.
A person is considered to be negligent when he fails to meet the general usual standard of good
conduct (usage).®® Judge Hand approach requires individuals to take the level of care that a
reasonable person would take considering three parameters namely the probability of an
accident, the cost of the accident, and the cost of adopting the necessary care to avoid an
accident.
The following statement from Lord A.P. Herbert captures the essence of “The Reasonable Man”
“The Common Law of England has been laboriously built about a mythical figure-

the figure of ‘The Reasonable Man.’ He is an ideal, a standard, the embodiment of

8Cunningham (supra note 8) p.692.

81 George Krzeczunowicz. (1965). Extra-Contractual Liability Commentary. Faculty of Law Haile Sellassie, Addis
Ababa University, p.15.

82Krzeczunowicz, 1d.p.20.

8NigatuTesfaye.(1999). Extra-Contractual Liability and Unlawful Enrichment, 2™ Edition,p.14. (Amharic book on
Ethiopian Extra-Contractual Liability and Unlawful Enrichment, translation mine)
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all those qualities which we demand of a good citizen....It is impossible to travel

anywhere or to travel for long in what confusing forest of learned judgments which

constitutes the Common Law of England without encountering the Reasonable

Man... The Reasonable Man is always thinking of others, prudence is his guide, and

‘Safety First’ is his rule of life. He is the one who invariably looks where he is going

and is careful to examine the immediate foreground before he executes a leap or

bound; who neither stargazes nor is lost in meditation..../He] stands like a

monument in our Courts of Justice, vainly appealing to his fellow-citizens to order

their lives after his example. "
Posner details the standard of negligence. He argues that negligence is an objective standard, not
a moral standard (condemnation or moral disapproval) as insane persons are liable despite they
are not capable of behaving carefully.® This means the liability rule doesn’t make care standards
type-specific rather reasonable person (Article 2030/2) standard is applied to all non-identical
individuals (it only depends on the action taken) regardless of age, mental status, and so on.®
The reasonable man's standard of care is objective and uniform and behaving as a reasonable
man helps escape from liability.®” The Restatement (Second) of Torts states that “the negligence
standard must be an objective and external one, rather than that of the individual judgment, good
or bad, of the particular individual. It must be the same for all persons since the law can have no
favorites...”® It is an optimal standard of care minimizing total social cost which is the sum of
costs of accidents (accident costs) and the costs of precaution (precaution costs). Judge Learned
Hand formulation offered economic meaning of the reasonable man concept coining
mathematically symbolizing as discussed elsewhere. Posner articulated that the Hand formula
implicitly embodied negligence standard for the victim and if accident avoidance cost is lower in
comparison with injurer’s, a victim should take care.%
George Krzeczunowicz stated that fault liability is general and measured by the objective standard

as per Article 2030.%° Hence, Article 2030(3) fits well to Posner’s description of an objective

8 Lord A. P. Herbert, The Reasonable Man cited: in Cooter & Ulen(supra note 3) p.198.

8pPosner (supra note 16) p.31.

8Friehe (supra note 21) p.20.

87 Charles R. Korsmo.(2013). Lost in Translation: Law, Economics, and Subjective standards of Care in Negligence.
Penn State Law Review, 118(2), p.287.

8Korsmo, 1d.p.298 at footnote 43.

%Posner (supra note 16) p.33.

9Krzeczunowicz (supra note 81) p.14.
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standard of negligence, not a moral standard because the fault is assessed regardless of age,
physical disability, and mental status of the injurer (madman) but only compensation is reduced
under Article 2099. The insane, senile, minor, patient or mentally ill persons are liable by
shifting the loss even though it does not create incentive; it protects a victim’s compensation
interest. These groups of persons are liable even though they couldn’t meet the due care standard

of the average normal citizen set by court or law.

Even though objective reasonable man standard generates inefficiency, it is justified on
Calabresi’s costs of accidents namely “costs of administering the tort system” because the
negligence standard of reasonable man exempts courts from assessing each individual's
capabilities to tailor the due care standard.®* Prohibitive information and administrative costs
associated with more tailor standards necessitate swamping any allocative efficiency gains by
having objectively reasonable man standard.®’The appreciation of precaution taken by a
reasonable man is done in the abstract (fictitiously). For instance, professional liability demands
an average careful standard of professional conduct not the average standard of a citizen under
Article 2031(2).%® The injurer is not liable when his action is defensible in the eyes of a
reasonable person under Article 2039(e). The compensation must equal harm as a rule according
to Article 2091 which incorporates perfect compensation. The principle of equivalence between
damage and compensation dictates that weighing together harm against compensation.®* Thus
when courts stick to “compensation-equal-to-damage” the problem of under deterrence and over

deterrence problem could be solved.

3.2 Comparative Negligence Rule- Apportionment Principle

Comparative negligence rule is proportionally dividing (sharing) the loss between the injurer and
the victim when both committed the fault according to each individual’s negligence.
Comparative negligence allows a negligent victim to get compensation from a negligent injurer.
This demands both the injurer and victim to take efficient care incentive to avoid loss. Each

party’s deviation from the standard of care is the point of reference to allocate compensation.

91K orsmo (supra note 87) p.302.

92Korsmo (supra note 87) p.302.

%STesfaye (supra note 83)p.33.

% Jerzy (George) Krzeczunowicz. (1977). The Ethiopian Law of Compensation for Damage. Faculty of Law Addis
Ababa University, p.41.
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Article 2098(1) states that when the victim commits fault his right to be compensated will be
reduced to the extent of his contribution to the accident. Article 2098(1) applies ex ante
precaution taken by the victim. This is identical to the comparative negligence rule discussed in
the first part of this Article. The fault of the victim happens in a concurrent cause of harm
inflicted on the victim himself.?® This fault affects the compensability and the extent of
compensation of the harm already done to the victim. The injurer can raise the victim’s fault as a
defense. Article 2097(2) also extends denial of compensation when the victim fails to take ex
post precaution after the accident occurred. These provisions offer an incentive to the victim to

take optimal precautions to avoid the accident or minimize the effect of an accident.

Due to the harsh consequence of contributory negligence on the victim, it is concisely explained
by the Roman Law Maxim “whosoever suffers harm through his own fault, is deemed to suffer
no harm”, this maxim later changed to “the less guilty party could fully recover from the party
guilty of a more serious faulty” is adopted and Ethiopia also incorporates.®® Article 2098 dictates
compulsory partial mitigation of perfect compensation (harm equals to compensation) to offer an
incentive to the victim to take due care.®” Article 2098(2) wordings “respective faults” and
“gravity of each fault” depict that both the injurer and victim are at fault.%® As the phrase “partly
by the fault of the victim” is different from when the victim is the sole cause of the harm and
illustrates the injurer is also at fault. The phrase “gravity of each fault” under subjective
“morality test” weighs intentional injury is graver than negligence injuries.%® Under the objective
“good usage test” individuals who deviate from reasonable man’s “usual standards of good
conduct” is the graver of the respective fault.!%°As depicted in the table, comparative negligence
liability is applied when both the injurer and victim are both at fault.

Here there is a question one may ask to what extent the contribution of the fault of the victim is
compensated, say for example is 60% of fault contribution by a victim is worth compensating or

is it 50% or below 50% contribution of the fault should be compensated?

%Krzeczunowicz, 1d.p.115.
%K rzeczunowicz, Id.p.155.
9Krzeczunowicz,1d.p.159.
%K rzeczunowicz, Ibid.
9Krzeczunowicz, 1d.p.169.
100K rzeczunowicz, Ibid.
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Pure comparative negligence rule allows the victim to recover compensation from the negligent
injurer despite the fact that the victim’s negligence is greater than the injurer’s negligence.'%* On
the other hand, the modified comparative negligence (blend of pure comparative negligence and
contributory negligence®?) rule bars the negligent victim’s entitlement to compensation when his
fault is greater than the injurer’s fault. The following quote elaborates on the species under the
modified rule.

“The ‘50 percent rule’ allows a negligent plaintiff to recover only if her fault is less

than or equal to the defendant’s. The ‘49 percent rule’ allows a negligent plaintiff to

recover only if her fault is less than the defendant’s fault. Finally, the ‘slight gross

rule’ allows a negligent plaintiff to recover only if her fault is considered ‘slight’ in

comparison to the defendant’s. In all of these cases, if the plaintiff’s fault is below

the cut-off, then she will be able to recover damages that are reduced in proportion

to the fault attributable to her.”%®
Looking at the contribution of the fault of the victim and if his fault is above the cutoff
point, modified comparative negligence shares the attributes of contributory negligence
placing a greater burden on the victim than the injurer.
George argued that Articles 2086 and 2098 provide no clue whatever as to whether
objective standard (reasonable man) generally laid down in Article 2030 to assess victim’s
fault or another standard differing from normal reasonable man.'®* He suggested that
individuals should be granted to rely on the reasonable behavior of the potential victim.1%
Article 2098 dictates consequences of the fault should be shared between victim and
injurer according to sub Article 2 stipulating reduction of compensation. However; while
reducing compensation, the court should perfectly assess the amount to provide an
incentive to each party. However, if the injurer committed a causal fault, however small,

the injurer is only liable partly (partly relieved) based on Article 2098(2).1%

1%1Golobardes&Pomar (supra note 66) in Michael Faure (ed.) (supra note 11) p.52.
1%2Golobardes&Pomar, 1d.p.53.

103Golobardes&Pomar, Ibid.

104K rzeczunowicz (supra note 81) p.28.

105K rzeczunowicz (supra note 81) p.28.

106K rzeczunowicz (supra note 94) p.125.
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The word in Article 2098 (2) “partly” offers no hint to this question to what extent the
contribution of the fault of the victim is compensated. Examining the Supreme Court
Cassation Bench decision offers a partial solution to this question of how comparative
negligence liability is entertained in Cassation Bench which has precedential value. The
Supreme Court Cassation Bench in Volume 18, file number 106450 between applicant
Ethiopian Electricity Power Utility Meki District and respondents W/ro Besa Nanama, Ato
Banke Measo and W/ro Ayulie Megersa has dispensed the case as follow.

The relevant fact of the case is translated as follows. Ethiopian Electricity Power Utility
planted power transmission transformers 2.85 meters away from the deceased’s house even
though the law obliges 4 meters away to prevent accidents. There was a tree which might
contact with the power that yields accident. This made the person extremely worried about
the safety of his family and repeatedly applied to the applicant to cut the tree in order to
prevent the accident risk. Having his repeated applications turned down by the applicant,
the deceased tried to cut the tree, in which incident, he was injured by electric power and
eventually died.

The Supreme Court Cassation Bench said that both parties were at fault because the
applicant transgressed the law while planting electric lines and the victim also committed
fault because he tried to cut a tree by himself to prevent an accident. The Cassation Bench
reasoned that according to Article 2098(1) both parties contributed to the occurrence of the
accident. While affirming the calculation of material compensation based on equity and set
the amount 76800 birr (as already calculated by lower courts) and apportions this amount
for the injurer and the victim. What the courts do is first calculate legally entitled
compensation for the claimants based on equity then sharing this material damage
compensation into two equal parts. Hence, the victim was entitled to half of 76800 birr
which is 38400 birr. The Supreme Court Cassation Bench, however, extricates itself to
calculate the extent to which each party’s fault contributed to the accident. Cassation
Bench leaves murky and incomplete legal interpretation as the victim’s fault contribution
and injurer’s fault contribution effect on entitlement to compensation.

Regardless of the victim’s fault contribution, the victim is entitled to half of the
compensation. However, Posner argued that to assess comparative fault “the required

comparison is between the respective costs to the [two sides]...of avoiding the injury. If
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each could have avoided it at the same cost, they are each 50 percent responsible for it.”’
Posner illustrated the calculation as follows.!®® The victim could have prevented the
accident at the cost of 1 birr and the injurer could have avoided the accident at the cost of 2
birr and the cost of injury accident occurred amounted 10 birr. The victim's comparative
fault ration is 2:1 and his compensation is reduced by two-thirds which means he would
bear 6.66 birr in loss and recover 3.33 in compensation. The court has departed from the
economically informed analysis. As it is analyzed in the judgment the court only considers
the respective fault of the victim and injurer. However, the economic analysis of tort law
dictates that tort law is all about cost minimization that is a minimization of social costs
namely minimization of primary costs to deter that comprises the sum of accident
avoidance measures and harm due to the accident), secondary costs that is optimal risk
spreading and risk-bearing of risk-averse parties and tertiary accident costs that comprise
of administrative costs comprises expenses in time and money of litigants and the state.
The court doesn’t analyze the case based on who is the least cost avoider of primary costs
rather it simply identified who was at fault the analysis of which doesn’t provide an
incentive to future parties in a tortuous transaction. Judicial decisions should be designed
to increase the wealth of society by providing incentives. However, the court swerves out
of this path and fails to offer incentives to the parties.

3.3 Contributory Negligence

Contributory negligence is a defense asserted by the injurer to bar the victim from getting
compensation for harm caused by the victim’s negligence regardless of the injurer also
caused the harm negligently. Victim’s role in causing harm, no matter how small this role
is in comparison to the injurer’s negligence, contributory negligence defense entirely
exonerates the injurer from liability. The contributory negligence rule offers an incentive to
the negligent victim to take precautions.

As discussed in the previous section, the injurer is exempted from liability when the
victim’s level of precaution is lower than the level of care of the injurer. Contributory
negligence is hence called an all-or-nothing approach. The contributory negligence rule

will incentivize the injurer to shift activity level, however; the simple negligence rule

107 Cunningham (supra note 8)p.669-678.
1%8Cunningham, Ibid.
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encourages the activity level of the victim. As observed in the table, the liability allocation
of contributory negligence is designed as follows. When the injurer is at fault and at times
when the victim is faultless, the injurer is fully liable; however, when the injurer is at fault
and at the same time the victim is at fault, the injurer is not liable. The difference between
contributory negligence from comparative negligence is that the injurer escapes from
liability though he is at fault and when the victim is at fault. This type of liability is not
explicitly incorporated in Civil Code. Article 2098 governs the situation when both the
injurer and the victim are at fault, and compels partial compensation (apportionment of the
damages) award to the victim rather than exonerating the injurer from liability. It explicitly
states that liability is allocated in proportion to their fault not barring of compensation.
From this, it is obvious that contributory negligence isn’t a defense for injurer under

Ethiopian Civil Code when both parties are at fault.

3.4 Simple Strict Liability

Strict liability shifts both prevention and damage costs to the injurer. Strict liability is
limited to dangerous activities (Articles 2066, 2067, 2069) or things (Articles 2071, 2077,
2081, 2085) listed by law. The legislative framework takes “activity” as a central criterion
to impose strict liability. Strict liability compels actors who create dangerous activities and
benefit from such activities should take adequate protection. High expected accident costs,
the impossibility that more care by the injurer would reduce the accident probability; the
difficulty of constraining victim’s activity in favor of the injurer’s and finally the need to
reduce the risk by activity level change of injurer are factors for the introduction of strict
liability.1%°

Simple strict liability is unilateral in nature by which the actions of the injurer but not of
the victim are assumed to affect the probability or severity of losses. Under simple strict
liability, the injurer is compelled to pay for losses whenever he caused an accident; he is
induced to consider the effect on accident losses of both his care and activity level.

Because the injurer will be liable for losses sustained by the victim, the injurer will decide

109 Michael Faure & Roger Van den Bergh. (1987). Negligence, Strict Liability and Regulation of Safety under
Belgian Law: An Introductory Economic Analysis. The Geneva Article on Risk and Insurance, 12, pp.95-114, p.98.
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not only to exercise due care but also to engage in activity only when the utility gained
from it outweighs expected liability payments to the victim. Thus, the amount of care taken
and the level of the activity are two dimensions to economic behavior that affect the
number of accidents.

Activities that increase accident risk are governed by regulation. For example, road
transport traffic control regulation details the following activities are prohibited.*'° Drivers
may not receive and send text, watching TV, fail to fasten the belt, chewing chat while
driving. Article 78 states that any driver shall decrease speed and provide an audible
warning sound for a vehicle approaching from the front. Article 16 also states that a driver
may not turn to the left of a road when visibility is limited or obstructed. In addition,
Article 14 obliges that every driver who drives behind another car shall keep sufficient
distances.

In bilateral cases, it is assumed that potential victim and injurer influence the probability of

accidents by their choice of both levels of care and level of activity and discussed below.

3.4.1 Strict Liability with the Defense of Comparative Negligence

When the victim is at fault claims for compensation instituted against the faultless
defendant under the strict liability is not legally tenable as per Articles 2066(2), 2067(2),
and 2086(2).1* From these provisions, it is understood that a faultless defendant’s total
exemption depends on whether the victim is the “sole” cause of his harm.'!? Article
2086(2) articulates that the defendant is wholly exempted (no compensation is awarded) if
and only if the harm is caused solely by a fault of the victim.!*® George argued and hinted
that the fault of the victim should be assessed in strict liability as per Articles2086.1%* As
discussed, the due care level of the injurer isn’t assessed rather the due care level of the
victim is assessed by the court to assess compensation. Economic analysis of tort law
demands the judge put himself in the ex ante position and examines whether the cost of

additional care by the victim could have led to a favorable reduction of accident risk. If the

11%Road Transport Traffic Control Council of Ministers Regulation No. 208/2011, 17" Year No.89, Addis Ababa,
26™ August 2011.

11K rzeczunowicz (supra note 94) p.123.

12K rzeczunowicz, Id.p.123.

13K rzeczunowicz, Ibid.p.123.

H4Krzeczunowicz (supra note 81) p.28.
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victim is exposed to the costs of his activities (which is reduction of compensation), this
would provide appropriate incentives for taking optimal care to prevent accidents.

When concurrent faults of drivers happened half-half rules of compensation is employed
under Article 2084. George stressed that “each of the causal faults is ‘wholly’ (but not

solely) a cause of the accident which would not have occurred without it.”*

Conclusion

Traditional legal analysis is indispensable and contemporary economic analysis can
reinforce rather than supplant traditional legal principles. Economic explanations of law

such as efficiency, incentive, least-cost avoidance models, and cost-benefit analysis can
support legal judgments. The economic analysis clarifies legal principles and avoids
obfuscation making law scientific. In sum, it offers a formula exuding clarity and
predictability.

Under unilateral accident, negligence rule injurer only looks at the utility as long as due care is
taken which may make the net social welfare negative. The negligence rule creates incentives to
take an optimal level of care but fails to guarantee the social utility of activity is positive. Only
strict liability leads to optimal activity level.

Under a bilateral accident setting, an increase in the activity level of either player leads to a
proportionate increase in expected accident losses. In strict liability with defense, the injurer
chooses the correct activity level and the victim engages when utility exceeds care costs so often.
Under the negligence rule, the injurer will take due care, so the victim will bear the losses, thus,
the victim chooses the correct activity level, injurer engages when utility exceeds care costs so
often. In sum, under strict liability with defense, the victim will engage too often, under
negligence injurer will engage too often. Therefore, the choice depends on whose activity level is
more important to control. In Ethiopia, simple negligence, comparative negligence, simple strict
liability, and comparative strict liability are recognized but no explicit recognition of
contributory negligence.

Ethiopian liability law adopts uniform reasonable man standard to avoid tertiary cost. That

means, objectively reasonable man standard generates inefficiency, however; it is justified on

15Krzeczunowicz (supra note 94) p.160-161 at footnote 85.
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Calabresi’s costs of accidents namely “costs of administering the tort system” because the
negligence standard of reasonable man exempts courts from assessing each individual's
capabilities to tailor the due care standard. This article provides suggestions to courts to entertain
economically informed decisions by employing law and economics insights. The court doesn’t
analyze the case based on who is the least cost avoider of primary costs rather it simply
identified who was at fault the analysis of which doesn’t provide an incentive to future parties in
a tortuous transaction. Judicial decisions should be designed to increase the wealth of society by
providing incentives. However, the court swerves out of this path and fails to offer incentives to
the parties. If each could have avoided the accident at the same cost, they are each 50 percent
responsible for losses. This cost base method is preferred to fault contribution percentage to offer
incentives to parties to accident setting. This Article examined the (in)efficiency of each liability
rules by decoupling the lumped ones and which law provides care and activity level incentives

which could be taken as an input to revise tort law currently underway.
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Interest-free Banking and Taxation in Ethiopia: A Critical Analysis

Awet Halefom*

Abstract

Barely a decade ago, Ethiopia adopted a directive that lay the ground for the operation of
interest-free banking. The existing tax laws were developed within a framework of conventional
financial transactions. Analyzing the Mudharabah and Murabaha services, this paper found out
that there is a legal lacuna in the taxation of interest-free banking services in Ethiopia. In
Mudharabah services, the status of the relationship between the bank and the customer, and the
treatment of the profit gained from the contract on the income tax part as well as the VAT status
of managerial service fee collected is not clear. In respect of Murabaha services, questions on
whether profit received from Murabaha is treated as the interest in a conventional loan
transaction or just as profit per se, the tax on the income status of the mark-up gain from the
purchase or repurchase process of the Murabaha agreements as well as the VAT aspect thereof
are not settled yet. Apart from other general solutions proffered, the article ends with a
recommendation that a clear guideline/directive on interest-free banking be urgently put in place

to take care of the tax aspect of these services in Ethiopia.

Keywords: Interest-free banking, Mudharabah, Murabaha, Income Tax, Value Added Tax

. Introduction

In 2008, the Ethiopian Banking Business Proclamation N0.592/2008 was amended to include a
provision for Interest-free Banking (hereafter IFB). Following the amendment, in 2011, the
National Bank of Ethiopia issued a directive, SSB/51/2011, to authorize the business IFB. The
legislator’s objectives are hammered out under the ‘whereas' clause of the directive.
Accordingly, the directive stamped down the objective affirming that there ‘has been
increasingly strong public demand for interest-free banking products in Ethiopia’ which

*Lecturer in Law, Wolkite University; LL.B (Mekelle University); LL.M (AAU); PhD Candidate, Addis Ababa
University, Institute for Peace and Security Studies (IPSS).
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necessities to have a framework for this banking system, and hence such products have to be

carried out safely and soundly.

The directive has outlined mandatory provisions, which are general and undetailed, about the
general operational direction of IFB. Accordingly, only IFB windows are permitted®, no fully-
fledged interest-free banks were authorized, IFB entities need to follow Sharia law and IFB
windows need to follow the same regulations as any other commercial bank except on the
interest rate, which does not apply to IFB2. With the strict requirement for authorization, the
directive prohibits that "banks shall not alter the maximum share of interest-free banking
business in their consolidated balance sheet without prior approval of the National Bank." By
setting up the major principles of the IFB, the directive leaves out the germane details of interest-
free banking businesses interalia, mobilizing or advancing funds, to adhere to and in a manner

consistent with Islamic finance principles.?

Following this, there are some legal issues unanswered under the current IFB legal frameworks
which include but not limited to compatibility of the IFB and its compliance to sharia laws

(standards of Islamic finance to use the word of the directive), the setting and frameworks of

L An IFB is simply a window within a conventional bank via which customers can conduct business utilizing only
Shariah compatible instruments. According to Juan, Islamic banking in a country doesn’t move on to the full-
fledged level at the first inception. At the inception of the Islamic window, the products typically offered are
safekeeping deposits—on the liability side of the bank—and Islamic trade-finance products for small and medium
companies—on the asset side of the bank.. Then, after ascertaining the profitability of their Islamic business lines,
they may expand to the level of considering segregating the window into a separate subsidiary and then to full-
fledged Islamic banking industry. This has been a common practice in South East Asia and Western countries. In the
Middle East, the tendency is establishing standalone Islamic banks. See, Juan Solé, Introducing Islamic Banks into
Conventional Banking Systems,IMF Working Paper WP/07/175, July 2007, p.8.

2 Almost seven years ago, ZemZem, a prospective new bank, asked to join the banking industry as a full-fledged
interest-free bank, but was unable to start operations because of NBE’s directives indicated that the service must be
provided using a separate window along with other conventional banking services. Recently, however, the
National Bank of Ethiopia (NBE) has issued the long-awaited directive on the formation of full-fledged
interest-free banking (IFB) on June 18, 2019. So far, four share companies have passed the pre-
application stage and received permissions from the central bank to open bank accounts and start selling
shares. According to Fortune newspaper, four share companies have passed the pre-application stage and
received permissions from the central bank to open bank accounts and start selling shares. While Zad,
Zemzem, Hijira and Nejashi are in the process of formation, two others, Kush and Huda, have initiated a
process to organize an interest-free bank. Fortune Newspaper, Published on Jul 13, 2019,VoL 20, NO
1002Available at Interest Free Banking available at https://addisfortune.news/central-bank-relaxes-interest-
free-banking-rules/ accessed September, 2019.

3 See Licensing and Supervision of Banking Business Directives to Authorize the Business of Interest Free Banking
Directives Number SBB/51/2011, Article 2(2.2.).
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Supervisory Board,* the jurisdiction of courts in disputes related to IFB, and the tax treatment of
IFB. However, it is not the purpose of this paper to address these issues. Instead, this article will
stick to the tax aspect of IFB in Ethiopia taking the Ethiopian value-added tax and Income tax

laws.

Taxation systems differ from country to country as to the taxation of IFB. Usually, Islamic
banking presents a challenge for tax systems developed within the framework of conventional
financial transactions. This article will explore, then, the legal mantra surrounding the taxation of
IFB in Ethiopia taking VAT and Income tax laws. This article inquires whether there are
compatible tax provisions to IFB services. Accordingly, this article discusses some of the generic
challenges that IFB transactions pose for tax systems. It then discusses how these challenges are

being addressed by the Ethiopian tax laws.

So far, the majority of commercial banks are providing IFB services.®> Time and space will not
allow covering all the IFB services and the respective tax aspect of these services. Hence
Mudharabah and MurabahalFB services, which are common in banks introduced IFB in

Ethiopia, are taken as a case study for this article.

Methodologically, this article employs primarily a document-based analysis of the legal and
policy frameworks connected to financial services in Ethiopia. To substantiate this, an interview
has been made with concerned experts at the Ministry of Revenue and Ministry of Finance. From
the banking sector, an interview was conducted with legal as well as financial experts of NIB
Bank and Commercial Bank of Ethiopia. Besides, the experiences of other countries with a

similar tax setup have been taken into account while addressing the taxation of IFB in Ethiopia.

The structure of this paper is as follows. It begins with brief introductory concepts and a

description of interest-free banking. The next part contains a discussion on taxation of

4 Advisory board is a common trend in countries that have IFB. Having an adequate Shari’a Advisory board
guarantees a product is compliant with Shari’a principles. In Ethiopia, no directive or guidelines supervises and
authenticates the Shari’a validity of an IFB product. In fact, there are reports that Banks that are rendering IFB
services have advisory board to watch over its compliance to Shari’alaws. Therefore, there is a need to address how
IFB products can be controlled at the product development stage but also monitored on a regular basis to ensure that
they continuously comply with Shari’a principles.

5> Two banks started IFB services as window services in 2013(Commercial Bank of Ethiopia and Cooperative bank
of Oromia). This day, among the 17 privately and state-owned banks, 11 have secured a license to operate IFBs, and
10 of them have already commenced the service. Fortune Newspaper, Published on Jul 13, 2019 [Vol. 20, NO 1002]
Auvailable at https://addisfortune.news/central-bank-relaxes-interest-free-banking-rules/. Accessed on 16 July, 2019.
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conventional financial services in Ethiopia taking income and value-added taxes into
consideration.  Followed to this, more in-depth consideration is given to the tax treatment of
interest-free banking services under the VAT and Income Tax Laws of Ethiopia. Finally, the

article ends with some concluding remarks.

Describing Interest-free Banking

Legal systems vary as to the nomenclature of Interest-free Banking. The name Islamic Banking,
Islamic Finance, Sharia Compliant Banks, and Interest-free Banks have been usually used in
countries that have IFB systems.® However, there is no consensus on the nomenclature of
banking services provided according to the Sharia laws. For example, the term Interest-free
Banking is criticized by some as misleading. Prohibition of interest (usury) being the
distinguishing feature of Islamic finance, interpreting the Islamic financial system simply as free
of interest, however, does not capture the true picture of the system as a whole. Because Islamic
fiancé is supported by other principles of Islamic doctrine advocating social justice, risk sharing,
the rights and duties of individuals and society, property rights, and the sanctity of contracts.” In
other words, this banking service is not only meant to prohibit interest but it is abided by other
Islamic principles like the prohibition of economic activities involving speculation (gharar); the
obligation of paying the zakat; the discouragement of the production of goods and services which
contradict the value pattern of Islam, and the prohibition to invest in activities forbidden by the
Qur’an.BFor this purpose, five religious features are required to be followed in this system:

“ribais prohibited in all transactions; business and investment are undertaken on the
basis of halal (legal, permitted) activities;maysir(gambling) is prohibited and
transactions should be free from gharar(speculationor unreasonable uncertainty);

zakat is to be paid by the bank to benefit society;all activities should be in line with

8Fuad Al-Omar & Mohammed Abdel-Hag, Islamic Banking: Theory, Practice & Challenges, Oxford University
Press, Karachi: ZED Books, 1996.

"Hennie van Greuning and Zamirlgbal, Risk Analysis for Islamic Banks, The International Bank for Reconstruction
and Development / The World Bank, 2008

8Claudio Porzio, Islamic Banking Versus Conventional Banking (pp91-106), in M. Fahim Khan and Mario
Porzio,(Ed), Islamic Banking and Finance in the European Union: challenge, p.92.
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Islamic principles, with a special shari’aboard tosupervise and advise the bank on the

propriety of transactions.”

That is why the expression “Islamic banking” suggests two competing forces at work. The noun
“banking” suggests that there is a financial service like conventional banking. However, these
services are required to comply with the Islamic principles of financial services.’?’However, the
name to adopt depends on the nature of government and the religious reflections of each
nation.'*Having these conceptions, introducing IFB to a country -with conventional banking
experience-with a tax system adorable of the conventional banking system- a new challenge to

the existing tax law is expected.

Tax Framework of Conventional Banking Services in Ethiopia
3.1.  Income Tax Laws

The banking business proclamation authorized only share companies to involve in the banking
business.’? As companies, therefore, they are subject to the income tax provisions which are
devised to tax “Body” according to income tax proclamation (hereafter 1TP).2*Based on this,
‘bodies’ are subject to tax on schedule B, C, and D of the ITP.** Unless Banks are involved in

rental services, which they can’t, schedule B will not apply to banks. Hence, Schedule C and D

®Latifa M. Algaoud and Mervyn K. Lewis, Islamic Critique of Conventional Financing, in M. Kabir Hassan and
Mervyn K. Lewis, Handbook of Islamic Banking, Edward Elgar Publishing Limited, 2007, p, 38.

10 Mahmoud A. El-Gamal, Islamic Finance: Law, Economics, and Practice, Cambridge University Press, 2006,
p.64.

111t seems that the Ethiopian legal framework has adopted the Phrase Interest free banking to show its neutrality in
the sense that IFB is introduced not in the religious sense but to offer optional banking service to the community in
need of but not limited to those who follow the Religion of Islam.

12 According the Banking business proclamation definition “bank” means a company licensed by the National Bank
to undertake banking business or a bank owned by the Governmentand consequently, a company defined to include
only “ a share company as defined under the Commercial Code of Ethiopia, in which the capital is wholly owned by
Ethiopian nationals and organizations wholly owned by Ethiopian nationals and registered under the laws of, and
having its head office in, Ethiopia” see Banking Business Proclamation No. 592/2008, Federal Negarit Gazette,
14th Year, No 57, Article 2(1) and Article 2(5).

13 Unlike the previous tax frameworks, the current income tax Administration, presumed to apply to all Tax laws in
the country including the income tax proclamation, defined ‘body' as "a company, partnership, public enterprise or
public financial agency, or other body of persons whether formed in Ethiopia or elsewhere.” Tax Administration
Proclamation No. 983/2016, Federal NegaritGazeta, 22th year, No. 103, Article 2(5).

14 The Ethiopian Income tax law follows a scheduler income tax system and accordingly adopts five schedules
which are applicable to separated source of income. Schedules A is levied on Employment income, Schedule B for
Rental income, Schedule C for Business income, Schedule D for “other” incomes and Schedule E for Exempted
income. Schedule A of the ITP exclusively applies to employment income whereas schedule B, C, and D applies to
‘Body’ and other persons defined under the tax administration proclamation. See Income Tax Proclamation No.
979/2016, Federal NegaritGazeta, 22th year, No. 104.
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of the income tax law seem the most important provisions applicable to companies rendering
banking services. Though all provisions of Schedule C seem relevant to any company, for this
article, only provisions which could create a difference in the conventional and interest-free
banking in general and the two IFB services, Mudharabahand Murabaha, in particular, are
discussed.** Accordingly, the income tax rate for companies is 30 percent.* This is calculated by
"the total business income of the taxpayer for the year reduced by the total deductions allowed to
the taxpayer for the year."'” Another essential legal provision in the proclamation is the
deductible expenses part. Generally, the proclamation allows a taxpayer to deduct "any
expenditure to the extent necessary incurred [...] in deriving, securing, and maintaining amounts
included in business income.” Coupled with this general limp of deduction, ‘the cost of trading
stock disposed of”, “the amount by which the depreciable assets and business intangibles of the
taxpayer declined in value during the year through use in deriving business income” and a loss in
the disposal of a business asset are included.*®Specific to interest, the proclamation provided that
interest incurred by a taxpayer is deductible if the benefits of the debt or other instruments or

agreements that give rise to the interest are used to derive business income.®

The other important article of the proclamation related to financial services is the taxation of
interest on deposits. Under schedule D of the ITP, 5 and 10 percent tax rates are imposed on the
gross amount of interest on saving deposits in financial institutions and others respectively.?
These are the provisions that are directly linked to financial services whether they are
conventional or interest-free banking services. The ITP inserted a way out article if an income

doesn’t fall within the four schedules of the income tax proclamation. Thus, any income derived

15 Under the income tax proclamation Business is defined broadly to include:
“a. Any industrial, commercial, professional, or vocational activity conducted for profit and whether
conducted continuously or short-term, but does not include the rendering of services as an employee or
the rental of buildings
b Any other activity recognized as a trade under the commercial code; or
c. Any activity, other than the rental of buildings, of a share company or private company whatever
the objects of the company” see Article 2(2) of the Income Tax Proclamation.
16 1bid, Article 19(1) of the Income Tax Proclamation
17 Ibid, Article 20(1) of the Income Tax Proclamation. Accordingly, Business income includes “the gross amounts
derived by the taxpayer”, “a gain on disposal of a business asset" and other amount included as a business income
under the proclamation.
18 1bid, Article 25(1)
19 1bid, Article 23.
20 1bid, Article 56.
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but not taxable under the schedules of the ITP will be subjected to an income tax rate of 15

percent on the gross amount of the income. 2

Before leaving this topic, the term interest needs to be clarified. To begin with, the breakthrough
directive on IFB doesn’t define the word interest. However, the definitional part of the directive
signaled that “interest-free banking business refers to banking business ...[that] avoids receiving
or paying interest.” As part of this, under part 7.1 of the directive, banks are bounded to comply
mutatis mutandis with all regulatory and supervisory requirements except the National Bank’s
directives on the interest rate. The definition of interest is not clear here and thence we need to

refer to other definitions in the tax laws.

Unlike the former Income Tax Proclamation, the current ITP has included a definitional sub-
article designed to avoid previous ambiguity on the term.22 Accordingly, Article 2(16) of the
proclamation defined interest as “a periodic or lump sum amount, however, described as
consideration from the use of money or being given time to pay, and includes a discount,
premium, or other functionally equivalent amounts.” The definitional part of this article has
limited itself to the literal meaning of interest as the usual trend of defining interest in

conventional banking services.

To search further and as part of the broader legal framework of the tax system, definition of
interest under the Model Double Taxation avoidance treaty prepared by the then Ministry,
Ministry of Finance and Economic Development and Tax treaty between Ethiopia and the UK ha
presented below respectively. The anti-tax avoidance treaty defined interest as:

income from debt-claims of every kind, whether or not secured by mortgage and
whether or not carrying a right to participate in the debtor’s profits, and in particular,
income from government securities and income from bonds or debentures, including

premiums and prizes attaching to such securities, bonds or debentures. Penalty

2L Ibid Article 63. This article is aimed at narrowing the possible gaps of the scheduler system which divided taxable
incomes into four schedules.
22 |bid, article 2(16).
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charges for late payment shall not be regarded as interest for the purpose of this

Article.z

A similar definitional article is inserted in the Double Taxation Avoidance Treaty between

Ethiopia and the United Kingdom. Accordingly, interest is defined as:

income from debt-claims of every kind, whether or not secured by mortgage and
whether or not carrying a right to participate in the debtor’s profits, and in particular,
income from government securities and income from bonds or debentures, including
premiums and prizes attaching to such securities, bonds or debentures. Penalty
charges from late payment shall not be regarded as interest for the purpose of this
article. The term shall not include item which is treated as a dividend under the

provisions of article.?*

Based on these definitions, it is possible to discern that the definition of interest in the Ethiopian
legal system is compatible with the conception of the term in conventional banking services. In
some jurisdictions, interest is defined broadly to include payments: ‘in the nature of interest’, ‘in
substitution of interest’ or dividends paid in respect of non-equity shares to accommodate IFB

services.?
3.2.  Value Added Tax (VAT)

Taking deposits and making loans are core banking services. In recent years, there has been an
explosion in the number of different financial products offered by financial institutions and
brokerage companies, some combining financial and nonfinancial products into a single product,
or combining multiple financial products in a single product.?Colloquially, services commonly
identified as financial services fall into three broad groups: “loan intermediary services provided

to lenders (including persons making deposits in financial institutions) and borrowers; insurance

BMinistry of Finance and Economic Cooperation (Formerly Ministry of Finance and Economic Development)
Model Convention on Double Tax Avoidance Treaties, Article 11(4).

%4Convention Between the Government of the Federal Democratic Republic of Ethiopia and the Government of
United Kingdom of Great Britain and Northern Ireland for the avoidance of double taxation and the prevention of
Fiscal evasion with the Respect to taxes on income and capital gains, available at the Ministry of Finance and
Economic cooperation. Article 11.

% See the Australian law in Salim Farrar, Accommodating Islamic Banking and Finance in Australia, UNSW Law
Journal Volume 34(1), March 2012, P.433

% Alan Schenk and Oliver Oldman (2001), Value Added Tax: A Comparative Approach, Cambridge University
Press, 2007, pp.305-307.
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and gambling pooling services; and the provision of intangible investment instruments.”?” With
some very limited exceptions, almost all jurisdictions treated all these financial services as

exempt supplies not subject to VAT.?

The primary debate in the financial sector is what constitutes value-added in these sectors, i.e.
how to determine the tax base.?® Charges for services often do not reveal their full price except
for specific services such as the provision of safe deposit. The charges for many services are
reflected in the interest rates charged on loans and paid to depositors. Thus, the difficulty lies
essentially in distinguishing a tax upon the financial services from a tax upon the return of the
capital.® Taxation of the full amount of interest charged would amount to taxing the depositors
for the use of capital in addition to the value of services rendered by the financial institution.

Besides, the difficulty arises for services charged in the margin between the return paid to
lenders and that charged to borrowers.®* The aggregate value-added created can be identified to
the extent that the financial services are used by registered firms but it needs further to allocate
the aggregate value added between the two sides of the transaction. This margin-based income

comes not only from the acceptance of deposits and the granting of credit but also includes

27 Robert F. Van Brederode and Richard Krever, Theories of Consumption and the Consequences of Partial Taxation
of Financial Services in Robert F. van Brederode, Richard Krever (eds.) - VAT and Financial Services: Comparative
Law and Economic Perspectives, 2017, Springer Singapore.

28 New Zealand is the only jurisdiction to have adopted zero rated treatment for intermediary loan supplies. See
MariePallot and Thomas Allen, Loan Intermediary Services: New Zealand, in Robert F. van Brederode, Richard
Krever (eds.) VAT and Financial Services: Comparative Law and Economic Perspectives, 2017, Springer
Singapore.

2 Glenn P. Jenkins, Value Added Taxation: The Policy Issues, Harvard Institute for International Development
(1994), p.24.

%0 Ibid.

3L Alan Schenk and Howell Zee, Financial Services and the Value Added Tax in HoweellH.Zee (ed.), Taxing the
Financial Sector: Concepts, Issues and Practices,2004, pp. 61-63. The function of financial intermediation can be
divided into four distinct types:

1) intermediation between suppliers and users of financial capital (deposit-taking intermediation);

2) intermediation between persons with different exposures and/or tastes for risk (risk intermediation);

3) intermediation between persons with exposure to similar risks (the insurance function); and

4) Intermediation between buyers and sellers of commodities, currencies, and/or debt and equity securities
(brokerage services). See Tim Edgar, “Exempt Treatment of Financial Intermediation Services under a Value-Added
Tax: An Assessment of Alternatives”, Canadian Tax Journal, Vol. 49, No.5, 2001, p.1137. This intermediation
process might not problematic if it is to the final consumers. The problem is when there is another registered firm.
Hence, the administrative difficulty VAT on financial services lead to the exemption of financial intermediation. See
also Alan D. Tait, Value Added Tax: International Practice and Problems, 1988, p. 92.
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trading in equities, debts, and other instruments, as well as foreign exchange transactions.®> A
unique and identifiable margin relating to an individual transaction between a single borrower

and a single lender might be hypothetically conceivable but practically it is not workable.

The difficulty of taxing financial services is not measuring the value-added tax created or
considerations received by the service provider.>* However, quantifying the consideration on the
transaction by transaction basis is no straight forward which is necessary for drawing upon
invoice recording, the services supplied and giving the recipients of the services the right to

deduct the corresponding tax as input tax.

Concerning the invoice credit method which the Ethiopian VAT laws adhered to, the operational
requirement cannot readily be satisfied in the financial institutions because the invoice credit
method works by charging tax at each level in a chain of transactions which is then invoiced to
the individual purchasers. Some recent technological changes like internet banking cause a mix
of activities and relationships more complex which is not easier to measure them.** Unlike
conventional financial services, on the contrary, the complication of value addition seems not

apparent in the IFB because there no interest and loan with interest services in the sector.

Hence, in principle, under the Ethiopian Value Added Tax Proclamation (hereafter VATP),
financial services are exempted®. The Value Added Tax Regulation (hereafter VATR) has listed
down the financial services which are exempted. Exemptions of these financial services are
justified to avoid problems of complex administration. The fact remained behind the exemption
or otherwise of financial sectors is administrative difficulty embodying this sector to the value-

added tax base.

However, the dichotomy of exempting financial services doesn’t imply that all services of

financial institutions are exempted. That is why the VATP has employed the phrases ‘exempted

32Arthur Kerrigan, the Elusiveness of Neutrality: Why Is It so Difficult to Apply VAT To Financial Services? 2010,
Munich Personal Repec Archive paper number 22748, available at http://mpra.ub.uni-muenchen.de/22748/, p.2
accessed on May 23, 2018.

33 Ibid.

34 Readers are advised to consult TaddesseLencho’s article on the exemption of financial services pinpointed the
applicability of VAT on Foreclosure. TaddeseLencho, To Tax or Not To Tax: Is That Really the Question? VAT,
Bank Foreclosure Sales, and the Scope of Exemptions for Financial Services in Ethiopia, Mizan Law Review, Vol.
5, No.2, December, 2011, pp. 264-310.

% Value Added Tax Proclamation No. 285/2002, Federal Negarit Gazette, 8th year, No. 33, Article 8(2)(b)
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transactions’, ‘supply of goods’, or ‘rendering services’ in the exemption part of the
proclamation. Based on this presupposition, the VATR clearly outlined services which are
exempted,* non-exempted services ¥, and zero-rated services.®®At the same time, the regulation
distinguished services related to export or at least services that possibly fall in the realm of zero-

rating to be treated as zero-rating financial services.®

Tax Treatment of Interest-free Banking Services
4.1.  Experiences of other Countries

Inherent in evaluating changes to the tax law is the need to ensure that facilitating Islamic
banking does not distort the operation of the market. In this case, the stand of legislations differs
based on the nature of tax laws of countries(form or Substance) and the nature of the tax
legislation(whether the adjustments can be made with the existing tax frameworks rather than the
development of specific provisions directed solely at Islamic finance.)*Experiences of different

jurisdictions based on these classifications is presented below.

3 See Council of Ministers Value Added Tax Regulations No. 79/2002, Federal Negarit Gazette, 9th year, No. 19,
Acrticle 20(2) which lists exempted financial services.

37 The Regulation listed down services which are not exempted “whether or not they are rendered in connection with
an exempt financial service”. These are: Legal, accounting and record package services, actuarial, notary, and tax
agency services (including advisory services) when rendered to a supplier of financial services or to a customer of
that supplier of financial services; Safe custody for cash, documents or other items; Data processing and payroll
services; Debt collection or factoring services; (€) Management services, such as management of a superannuating
fund; (t) Trustee, financial advisory, and estate planning services, and (g) Leases, licenses, and similar arrangements
relating to property other than a financial instrument. Article 20(6) of the VATR.

% The regulation used the word services not financial services in the sub article that listed down services which are
not exempted or zero-rated. Services that are zero-rated are related to exports compatible with the main exemption
limb of the proclamation under Article 7(2) (a) of the VATP. Zero rating (also referred to as ‘exempt with credit’
or GST-free in some jurisdictions) has the result that financial services will be totally relieved from tax. No VAT
will be due on the supply of these services, whereas full input tax credits will be granted to financial institutions
regarding their purchases. However, definition complexities may remain when determining which services are
subject to the zero rate competing with the exemption, particularly given the rapid pace of product innovation in the
financial sector industry. (See Robert Supra note 26, p.24). In some Jurisdictions like New Zealand Zero rating of
financial services is reserved for services to registered businesses and only those business customers for which
taxable supplies constitute at least 75% of total supplies made.(lbid, p.25)

39 As per article 20(9) of the VATR, Zero-rated exports of financial services includes the following:

“(a) financial services rendered in connection with an export of goods;

(b) financial intermediation services rendered in connection with a loan to an unregistered, non-resident person to
finance the export of goods; and

(c) fees imposed by an Ethiopian bank on banking services rendered to a non-resident who is outside Ethiopia when
the banking services are rendered”

40 Review of the taxation treatment of Islamic finance: Discussion Paper, Australian government (the board of
taxation), 2010 available at http://www.ag.gov.au/ccaaccessed on December, 2018.
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Countries differ on the treatment of taxing the IFB based on their inclination to the form or
substance dichotomy. In the tax literature, the phrase ‘form and substance’ is often discussed in
the context of tax avoidance. There the question often arises whether the legal form of the
transaction or the economic substance of the transaction is relevant in determining the tax
treatment.*t In this context, “form” is used to describe putting significant emphasis upon the
legal form of a transaction i.e. how is the transaction classified from a legal perspective. In
contrast, “substance” is used to denote an approach of basing the tax treatment primarily upon
the economic reality or the real legal nature of a transaction. So if a country favors applying the
substance-over-form doctrine, one looks to the objective economic realities of a transaction
rather than to the particular form the parties employed and does not regard the simple expedient
of drawing up papers as controlling for tax purposes where the objective economic realities are
to the contrary.*? The substance over form also impels many more specialized doctrines in the
literature including the economic substance and step transaction doctrines. the point of economic
substance doctrine is to look beyond the form of a transaction and to determine whether its
substance is of such a nature that it should be recognized to protect the intent of the legislature or
purpose embodied in the laws whereas the step transaction allows a court to treat a series of
closely related transactions as one for tax purposes and to disregard the independent tax effects

of intermediate steps.*®

Then the effect of inclination of countries towards form or substance may have an implication on

the adaptability of tax legislations to IFB services. It has been said that:

Whether or not a conventional tax system is able to cope with Islamic finance
transactions without a need for specific legislation will depend broadly on the
extent to which it follows the economic substance or the legal form of
transactions: the closer the alignment of conventional tax rules with economic
substance, the less adjustment is likely to be needed for Islamic finance

transactions. The U.K. is an example of a country which has needed to introduce

1 Dar, H. A. and Moghul, U. E. (eds), The Chancellor Guide to the Legal and Shari’a Aspects of Islamic Finance,
2009, (Chapter five). London: Chancellor Publications Limited.

42 |bid

43Philip Sancilio,Clarifying (Or Is It Codifying?) The “Notably Abstruse”: Step Transactions, Economic

Substance, and the Tax Code, Columbia Law Review, Vol, 113, 138, No. pp.143-162.
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— and has done so — significant changes to overcome obstacles for Islamic

finance within its general tax system.*

If we took changes within the existed tax formworks or new frameworks, countries differ based
on the approaches in implementing tax changes to facilitate IFB. Countries that adopt a total
absorption method stand for measures that commonly supplant conventional finance law with
Sharia commercial and tax law.* Whereas countries that adhere to the dual model method
“recognizes the integrative duality of financial systems in which Islamic finance exists parallel
with conventional finance.”* A parallel tax system is required to be adopted in this modality.
Another modality of tax treatment is the integrative approach which targets selective changes to
tax law and financial laws to facilitate the development of Islamic finance within the economy.
In this modality, legal impediments inherent in tax and financial regulations are separated for
special consideration to allow integration of Islamic financial practices within conventional
banking to maintain the integrity of existing prudential laws ex-ante.“’Based on these
categorizations, countries may follow any of these systems taking the specific realities of their
tax policy or frameworks. In the UK, the legislation which is set out in the Finance Act 2005
does not mention the Sharia or use any Islamic finance terms or it does not make provision
specifically for Islamic financing or Shari‘a compliant® transactions nor will one find words such
as Murabahah or Mudarababh. Instead, the legislation creates a freestanding set of definitions for

use in UK tax law which is entirely neutral regarding religion.* For transactions that fall within

4 Organization for Economic Co-operation and Development (OECD), Background paper, International Tax
Dialogue (ITD) Global Conference on Financial Institutions and Instruments — Tax Challenges and Solutions, 2009.
4 A total absorption model refers specifically to the commitment by a country to initiate efforts to completely
Islamize its banking systems. Countries such as Sudan and Iran have adopted this approach and associated measures
to completely supplant conventional finance law with Shari’ah commercial law. See, Brett Freudenberg and
MahmoodNathie, Islamic Finance in Australia:Methods of Tax Reform, Asia Pacific Journal of Taxation, Vol. 15
No. 1, Spring/Summer, 2011. P.79

“61bid, p.80.

4lbid, p, 81. This modality can be implemented using different mechanisms. The first method is Listing Method.
This involves identifying and then “listing” all requirements that may impede the introduction of Islamic finance.
Tax and regulatory reform is then targeted in terms of priority and necessity. This could include widening
definitions or clarification of terms applicable for conventional services. The second method is called exceptions
method. This method assumes that Islamic financial instruments and practices substantially conform to their
conventional equivalents albeit with important exceptions that may require special attention. Legislators therefore
need only to address “exceptional” issues and only in situations where deviations from acceptable norms and
standards are significant.

48 See, the Development of Islamic Finance in The UK: The Government’s Perspective.  Available at
http://www.hmtreasury.gov.uk/d/islamicfinance101208.pdf accessed on may, 2019.
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these definitions, the legislation specifies how to determine the finance cost and how that finance

cost is treated by both the payer and the recipient.

In some other countries, they have specific laws that addressed the taxation of IFB in their
respective laws. In Australia, for instance, the Australian Income Tax Assessment Act has
extended the definition of ‘interest’ to include payments: ‘in the nature of interest’, ‘in
substitution of interest’ or dividends paid in respect of non-equity shares which possibly
accommodates the taxation of IFB parallel to interest in the conventional banking services. As
result, the majority of IFB based on deferred payments and tend to shadow their price rates
(profit margins) are likely to be deemed ‘interest’ and thus subject to the tax rate specified in the

laws of the country.*

Within this spectrum, Malaysia, a key global player in Islamic finance, has enacted tax
legislation to ensure that IFBservices are taxed in the same manner as conventional
arrangements. For tax purposes, the profits of Islamic financial arrangements and the payment of
profits are generally treated as interest. Malaysian tax legislators introduced different

amendments to address the tax treatment of Islamic financial instruments.®

In South Africa, the existed tax laws are amended to level the playing field for conventional and
Islamic banking. Accordingly, the amended law incorporated definitions on sharia arrangements;
Mudaraba,Murabaha, and diminishing Musharaka. Specific articles are extended to

accommodate the tax aspect of interest-free banking services.

45Salim Farrar, Accommodating Islamic Banking and Finance in Australia, UNSW Law Journal Volume 34, No.1,
March 2012.

SOWalidHegazy, Islamic Finance in Malaysia:A Tax Perspective, Proceedings of the Second Harvard University
Forum on Islamic Finance: Islamic Finance into the 21st CenturyCambridge, Massachusetts. Center for Middle
Eastern Studies, Harvard University, 1999.Pp.215-224.

51 Omar Salah and Christa Rautenbach, Islamic Finance: A Corollary to Legal Pluralism or Legal Diversity in South
Africa and the Netherlands? The Comparative and International Law Journal of Southern Africa, Vol. 48, No. 3,
November 2015, pp. 488-515, p.508. According to this article, in South Africa, the MudharabahAgreement is taken
to be equivalent with conventional savings account and hence an amount received by or accrued to a client in terms
of a Mudharabahagreement, is regarded as interest. Accordingly, thelncome Tax law allows for a basic interest
exemption. Any profit earned by a natural person in termsof a Mudharabahagreement is regarded as interest and
qualifies for the sameinterest exemptions as its conventional counterpart.
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4.2. The Ethiopian Tax Laws

The main attribute of interest-free banking is that no interest is imposed on the services whereas,
in conventional banking services interest is subject to income tax Under the VAT laws, financial
services are exempted not because they are necessities but simply because it is difficult to
impose a value-added tax on the intermediaries. Such intermediaries are not a challenge for
interest-free banking. So the next issue will be, then, how do the income tax laws and VAT laws
treat interest-free banking.

So far, almost all commercial banks have received licenses for IFB windows from NBE. Besides,
these banks are delivering IFB services at a full-fledged level. IFB services may be grouped into
Deposit Account Services and Trade partnership/investment financing. Under the deposit
account services, WadiahAmanah, Amanah, and Mudharabahare the most common
services.®?With the trade partnership/investment IFB services, Murabaha, Musharakah, Salam,
Istisnaandljara are the most common services in Ethiopia.**Since time and space will not allow
addressing all these services, to show the tax loopholes or tax challenges of these services,
Mudharabah and Murabaha IFB services are taken as case studies. The analysis limits itself to

VAT and Income tax laws only.

4.2.1. Mudharabah

Mudharabah®is a contract conducted between two parties, a capital owner [depositor] and an
investment manager [financial institution].® In other words, the Mudharabah is a deposit account
for customers who wish to maintain a regular (or irregular) saving pattern. Under the Sharia

principles, this type of account is based on a profit or loss sharing concept, with a risk that

52 A simple look at the websites of Ethiopian commercial banks signifies that these are the most shared customer
deposit account services even though some banks add special account within these services while others are
rendering limited services. A detailed definitions and classifications are available in the website of Commercial
Bank of Ethiopia, available at www.combanketh.et accessed on July, 2018

3 d.

5 In this article from the list of Mudharabah services, profit sharing saving account is taken for analysis. This IFB
services is a type of investment partnership where a customer deposits money for unspecified length of time and the
Bank shares both the profit and loss with her/him. The customer may withdraw his/her deposit at any time, but the
Bank may impose some restrictions on the amount to be taken out as this arrangement is both profit and loss sharing
partnership.

%5Said M. Elfakhani, Imad J. Zbib and Zafar U. Ahmed, Marketing of Islamic Financial Products in M. Kabir
Hassan and Mervyn K. Lewis, Handbook of Islamic Banking(116-127, Edward Elgar Publishing Limited, 2007,
p,119.
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customers may lose their initial capital saved with the Islamic finance provider.5® The financial
institution pools its customers’ funds with its funds to invest in Sharia-compliant investments
assets and charges a fee (management fee),5” which is often explicitly identified along with other
profit components. Each month, the bank calculates the actual profit and credits its customers’
accounts based on previously agreed profit-sharing ratios. As noted, in the case of losses,
customers may lose some or all of their initial capital.®If there are profits from the bank’s
operations, those profits are shared between the bank and the customer on an agreed basis.
Presumably, the customer obtains a return similar to market interest rates while the bank keeps

any excess return as a reward for organizing the transactions.

e Income tax and VAT Issues

It is crystal clear that the profit from the Mudharabah contract is part and parcel of the business
income, on the bank side, under schedule C of the ITP. The Mudarib fees, profit, and loss from
the Mudharabah should be included in the financial institution’s business income. It will be
necessary to examine the legal nature of the relationship between the financial institution and the
customer. Unlike the trend of treating this relationship as a partnership in some jurisdiction, in
the Ethiopian case, the relationship does not fulfill the legal requirement of partnership or any
other business organization in the commercial code® or the definition of the body in the tax
administration proclamation or there is no way that the customer is considered as a shareholder
of the banks. If this is so then, there is no possibility that the profit distributed by the bank to the

% 1d.

57 According to the model Mudharabah Agreement prepared by the commercial bank of Ethiopia, the managerial fee
is defined as fees payable to the bank because of the profitable investment it endeavors.

%8 A sample contract prepared for a customer deposits money for unspecified length of time by the commercial bank
of Ethiopia in one of its article reads as follows

“RING O-OHVNIPICrFaPA LA TIHATINPaP M- F L APaPMD-FTIHANTPANTAAATPNELAD L IPTCFENNTP I EPATTIPT L0 2 B CaP
PrrH019° 3> which indicates saving by itself doesn’t guarantee repayment of the money (Draft agreement
prepared by the Commercial bank of Ethiopia article 6).

% In the commercial code of Ethiopia, a business organization is defined as “any association arising out of a
partnership Agreement” and Partnership agreement is in turn defined as “a contract whereby two or more persons
who intend to join together and to cooperate undertake to bring togethercontributions for the purpose of carrying out
activities of an economic nature and of participating in the profits and loss arising out thereof, if any.” Since
formation of any business organization other than a joint venture is mandatorily required to be made in writing and
fulfill the requirements under the Ethiopian commercial code, it seems not legible to treatMudharabah contract as
partnership. The Commercial Code of the Empire of Ethiopia, proclamation N0.166/1960, NegaritGazeta Gazette
Extraordinary, Article 210, 210 and 211.
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Customer could be considered as a dividend® to tax under Schedule D of the ITP. The last

resort we have in the tax law is the definition of interest in the ITP.

As it is described in the preceding topics, article 2(16) of the income tax proclamation defined
interest as “a periodic or lump sum amount, however, described as consideration from the use of
money or being given time to pay, and includes a discount, premium, or other functionally
equivalent amounts” (emphasis added). The “other functionally equivalent amount” phrase of
this definition might be interpreted as the ‘interest in substance’ conception in other counters. In
the UK, for instance, for corporation taxes, interest applies to interest paid on securities paid on
“securities under which the consideration is given [..]is dependent on the results of the company
business” which this provision would most likely apply to the profit-sharing payments which the
bank makes to its customer under theMudharabah contract.®* In the Australian tax laws, there is
an extended definition of ‘interest’ to include payments ‘in the nature of interest’, ‘in substitution
of interest’, or dividends paid in respect of non-equity shares to avoid ambiguity created by these

relations.

All in all, from the income tax perspective, the Mudharabah service may have the following tax
implications. If we took the ‘substance’ of the service, it seems equivalent to a savings account.
Like a conventional savings product, the purpose of Mudharabahserviceis to offer investors an
agreed return on their investment. The bank pools the money with that of other investors and it is
subsequently invested in shari‘a-compliant transactions. The income is then shared between the
client and the bank following the agreement and after deduction of bank charges. Any profit
earned by a natural person in terms of a Mudharabahagreement may be regarded as interest and

qualifies for the same tax rate as a conventional banking counterpart.

Besides, within this thinking, if the tax laws are not clear in this matter, IFB services may pose
challenge for the VAT laws. In fact, according to the VATR “transactions concerning money...,

deposit, savings, and current accounts, payments, transfers, debts, cheques, or negotiable

80 Article 2(7) (C/ of the ITP has defined dividend broadly to include “the amount of loan payment for an asset or
services, value of any asset or series provided, or any debt obligation released, by a body to, or in favor of, a
member or related person of a member to the extent that the transaction is in substance, a distribution of
profit”’(emphases mine).

51 Dar, H. A. and Moghul, U. E. (eds), The Chancellor Guide to the Legal and Shari’a Aspects of Islamic Finance,
2009, (Chapter five). London: Chancellor Publications Limited.
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instruments, other than debt collection and factoring” are exempted.® However, the bank has
agreed in advance that it will invest the money in the permissible activities. Unless these
investments are non-taxable transaction under the law, there is no law which proscribes

imposition of VAT on these activities.

Furthermore, taking the modelMudharabah contract prepared by the commercial bank of
Ethiopia, the Bank is entitled to collect a ‘Managerial service fee’ for the profitable investment it
undertakes. In this case, issues could arise that this fee may be considered as to manager’s fee
and, therefore, subject to VAT. It may fall under “management services” stipulated in Article
20(6) (e) which are not exempted. Following the introduction of the IFB services in Ethiopia, the
concerned authority was expected to hammer out guidelines or directives to address the taxation
issues of IFB. This far, however, there is no guideline/ directive for this matter.®® For all these
purposes, it seems that the law needs amendment or some other arrangement to consider these

transactions.

4.2.2. Murabaha

In conventional banking, when a person needs capital to finance a business he makes a request to
the bank for a loan. Bank issues loan at a certain interest rate after making risk assessment and
calculating the time value of money. In this way, the person receives the money to finance
capital and pays back the actual loan with interest over a certain period in monthly installments.
Islamic banks have different procedures and processes to execute a transaction similar to the one
mentioned above. Of these services of the IFB, is Murabaha contract is commonly cited.
Murabaha means “sale on profit”. It is technically a contract of sale in which the seller declares
his cost and profit."®* In other words, it is a contract between a buyer and a seller in which the

seller sells the commodity to the buyer at an agreed price.%

52 See VATR Atrticle 20(2) (b).

8 Interview made with Tax policy experts at the Ministry of Finance and Interview made with Legal office head of
Ministry of Revenue, September, 2019.

%Fuad Abdullah and Mohammed Kayed, Islamic Banking: Theory, Practice and Challenges, Zed Books,
1996, Glossary part.

% The same conception is provided at the website of the commercial bank of Ethiopia. Accordingly, Murabaha
“involves a request from a customer to the Bank or by the initiative of the Bank to purchase and then on sell to the

customer certain goods and/or assets not banned by Shari’a.” The sale by the Bank to the customer is at cost plus on
an agreed margin. Payment by the customer is in one or more pre-determined instalments at agreed points in time.
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In Murabaha, a bank acquires a specified product to resell it to one of its customers for a price
that reflects the cost of acquiring the product plus a reasonable amount of profits for the bank.
The sale by the Bank to the customer is at cost plus on an agreed margin. Payment by the
customer is in one or more pre-determined installments at agreed points in time. Ownership of
the goods passes to the customer upon delivery by the Bank. The contract is valid on the
condition that the price, costs, and, profit margins of the seller are stated at the time of the

agreement.®

The main difference between Murabaha and the corresponding conventional bank service is that
in the latter the bank advances cash based on a loan against which it earns interest. In the case of
IFB, the bank first purchases®” an item, and by taking its possession assumes the risk of that item.
Thereafter, the bank sells it for a specified profit. In the case of conventional banking, the bank
collects principal plus interest on debt documented as a loan. In contrast, the Murabaha model of
Islamic finance is predicated on the permissibility of charging a credit price that is higher than

the spot price of a property.®

e Income Tax and VAT Issues

From the financial institution’s perspective, the Murabaha service will not pose a tax challenge
to the current income tax laws. The question of whether the profit received from Murabaha is
treated as the interest in a conventional loan transaction or just as profit per se, however, persists.
In the UK for example, the approach followed by the legislators was to look into the economic

substance of the transaction rather than its legal form. In other words, the profit derived from

Ownership of the goods passes to the customer upon delivery by the Bank. Such a sale contract is valid on condition
that the price, other cost and the profit margins of the seller are stated at the time of the agreement of sale. The
asset/good remains as a mortgage with the Bank until the default is settled. The Bank may ask for collateral, if
necessary, for this financial service. Services included under the Murabaha banking services are:
= Murabaha fixed-time financing(For production inputs, purchase of machinery or short-term
project)
= Murabaha revolving financing ( For purchase of production inputs)
= Murabaha LC financing (For purchase of production inputs from abroad or for buying
machinery)
= Murabaha pre-shipment and Murabaha post-shipment financing (for purchase of goods to be
exported)
See interest free banking in the website of the commercial bank of Ethiopia at www.combanketh.et accessed on
July, 2018
%\WalidHegazy, supra note 49, p.224.
57 This can be done by the client himself as agent of the bank to purchase on its behalf.
% Mahmoud A. EI-Gamal, Islamic Finance: Law, Economics, and Practice, Cambridge University Press, 2006, p.64
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Murabaha is treated the same way as interest in a conventional loan transaction. Murabaha,
therefore, has been treated as if it was an interest-bearing instrument and consequently the tax

treatment is equivalent to that of interest-bearing products.®°

If the issue is the timing of recognizing the profit where the term is more than a year, uncertainty
may arise regarding when a financial institution would be required to include in taxable income-
the gain on sale of the asset—at the time of sale of the business assets or over the payment
period. In a conventional loan scenario, the economically equivalent “interest” would be
recognized over the term of the loan (for example, five years).” Generally, a taxpayer should
include in the business income the difference between the cost of a good and the amount it was
sold to the customer in the year of sale.

From the customer perspective, according to article 23(1) of the ITP, a taxpayer is entitled to
deduct “for any interest incurred by the taxpayer in a tax year to the extent that the taxpayer has
used the proceeds or benefit of the debt or other instrument or agreement that gives rise to the
interest to derive business income.” An important element that the law should address is whether
the profit collected by the bank will be considered as interest so that it will fall beneath this
article or not. In countries like Malaysia, “interest paid on borrowed money is a deductible
expense if it is employed in the basis period in the production of gross income or laid out on the

purchase of assets used, or held, for the production of gross income.””

As it is pointed out above, in Murabaha the bank purchases the property from a third party for
the benefit of its client, and the purchase is based on the terms and conditions agreed upon by its
client and the third party. The bank then resells the property to the client with a mark-up agreed
upon by the bank and the client. So according to the existed income laws, this income can be
treated in two ways. First, the mark-up can be characterized as interest generated for the bank
and interest incurred by the client so that the rate on interest in the schedule D of the income tax

%TareqMogbel, The UK Islamic Finance Taxation Framework and The Substance VsForm Debate in Islamic
Finance, Legal Ethics, VVol.18, No.1, 2015, pp.84-86.

0 Under the Ethiopian Income Tax Proclamation, in long-term contracts, “a taxpayer accounting for business
income tax on accrual basis shall include amounts in business income and claim deductions for expenditures arising
under a long-term contract for a tax year based on the percentage of the contract completed during the year.” Article
32.

"WalidHegazy, supra note 49, p.224.
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and the deductible expense on interest under schedule C will apply. Second, if this marked
margin/profit margin is formally considered as profit then it will be included in the profit and

loss balance sheet of the bank and then the 30 percent rate on business income will apply.

On the VAT side, under the conventional arrangement, the sale of a good is subject to VAT
regardless of the kind of institution. In the case of the Murabaha, the institution purchases and
resells the good through an arrangement that is typically structured to generate a return in line
with conventional financing rates. As there is a second transaction on an increased amount (i.e.,
the price of the good plus the profit), a higher VAT is exigible. However, in substance, if the
profit amount could be viewed as a financing cost or interest and, thus, as a financial service,
VAT would not arise. However, the demarcation among the exempted, taxable, and zero-rated
financial services under the VATR does not appear to support this interpretation. As a result,
there seems to have a legal foundation to impose VAT on this service. If so, consumers will face
higher costs under a Murabaha than under a conventional financial instrument, increasing the

risk that Murabaha products would be unattractive in the marketplace.

According to the experts in the Ministry of Finance and Ministry of Revenue, to this date, no
guideline or directive is issued for this purpose. On an individual basis, however, the writer of
this article has found out that the ministry, Ministry of Finance, on banks own request has sent a
letter to avoid “double” VAT on Murabahawhich states that banks are not required to collect
VAT from their customers except the input tax from the sellers of the property.”2VAT will not be
imposed on the customer of the IFB and thence no output tax on the side of the bank while VAT
will be imposed during the purchase of the property from the seller. This is how the Ministry of
Finance's ruling aimed at avoiding the multistage nature of VAT. This does not, however, bring
the equal treatment of the same transactions to get through the conventional and Interest-free
Banking services. At least this policy choice disallows banks to offset the input tax imposed on
the property by the seller. Besides, it is questionable on what legal ground and authority does the
ministry exempted banks from collecting VAT from their customers. The VATP has empowered

the Ministry to exempt ‘other goods and services’ through a directive. Plus, it is authorized to

2 Advance ruling made to the NIB bank Share Company on issue of VAT collection from Interest Free Banking
services.
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pass binding private rulings upon the application of the taxpayers.”?However, the issue of
taxation or exemption of IFB needs a thorough policy decision, not private or public ruling, on

all possible tax issues.

Conclusion

In conventional banking, when a person needs capital to finance a business, he makes a request
to the bank for a loan. Bank issues loan at a certain interest rate after making risk assessment and
calculating the time value of money. In this way, the person receives the money to finance
capital and pays back the actual loan plus interest over a certain period in monthly installments.
Islamic banks have different procedures and processes to execute a transaction similar to the one
mentioned above. As Sharia does not allow trading of money and receiving money without
efforts, therefore, Islamic banks do not lend money or deposit money with interest. They usually
deal in commodities through buying and selling contracts which are known as Murabahaor

deposit money using like Mudharabah contract.

On the deposit side, the usual trend of conventional banking is that upon receipt of funds from
their customers, banks credited interest to their customers based on their agreements. However,
in IFB, since interest is prohibited there are arrangements, like Mudharabah and Murabaha, and

such financial services are required to be sharia-compliant.

On the other hand, in countries like Ethiopia, most tax laws are arranged to be compatible with
conventional financial services. Thus, the introduction of Interest-free banking usually poses a
challenge to the tax system until countries hammer out Guidelines or laws for that purpose.
Accordingly, the core issue in the taxation of IFB products, in general, is that these transactions
require additional steps when compared to their conventional counterparts to achieve the same
economic benefits. Hence, if each step were to be considered separately, this would give rise to
additional tax costs. In Murabaha, there are more transactions and documentation and hence,
VAT may arise at each step of the Murabaha arrangement though there are some attempts to
settle the issue from the ministry of Finance side. At the same time, the profit margin of the

transaction poses a question of whether it should be treated as interest or profit per se for the

VAT Proclamation, Supra note 35, article 8(4) and Tax Administration Proclamation, Supra note 13, article 71.
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income tax purpose. In the Mudharabah financing, too, whether the profit or managerial service
(depending on their agreement) is part of the definition of interest under the income tax laws or
whether this service is treated as VAT Exempted in the VAT laws is questionable. Due to this,
the resulting tax treatment, taxing or exempting the services, may put IFB at a competitive

disadvantage or advantage compared to conventional banking services.

Therefore, this time, it could be deduced that the tax aspect of IFB is still a virgin area yet to be
addressed by the Ethiopian tax laws. Neither the National bank directive nor any other tax law
that regulates company activities in Ethiopia provides a solution for the tax aspect of the Islamic
financial products. The current ‘here and there’ advance ruling of the Ministry of Finance may
reduce the problem but it needs long-lasting legal solutions. The problem demands the enactment

of a guideline or amendment of the existing tax laws in Ethiopia.
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Substantive Scope of the Duty to Notify and Consult planned Measures under
International Watercourse Law: The Case of Grand Ethiopian Renaissance
Dam (GERD)
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ABSTRACT
There exist uncertainties about the essence and substantive scope of riparian states” duty on planned
measures under international watercourse law. Absence of an all-inclusive legal and institutional
framework to regulate the duty, even more, complicate the issue in the Nile river basin. Since 2011,
Ethiopia and Egypt have been in dispute over the construction of the Grand Ethiopian Renaissance
Dam (GERD). The controversies over Ethiopia's duty to cooperate, inform and consult about GERD
are among the heart of the dispute. This article examines the substantive scope of the riparian duty to
inform on planned measures in the context of GERD. After an analysis of relevant literature,
international watercourse law, and the practice of Egypt and Sudan, the article argues that Ethiopia
has no treaty obligation to inform its projects to other riparian states. The practices of Egypt and
Sudan also affirm the prevalence of unilateral measures on planned projects. Finally, the article
suggests the establishment of the legal and institutional framework is of utmost importance to settle

riparian states' duty of planned measure in the Nile basin.
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1. Introduction

Procedural Rules of the duty to inform on planned measures have been included in many
international watercourse conventions?, regional agreements®, in the work of governmental and
non-governmental organizations* , and international case law on international watercourse
dispute.’The UN Convention on the Law of the Non-navigational Uses of International
Watercourses (hereinafter referred to as UN watercourse Convention) provides detailed
provisions related to the notification, consultation, and cooperation on planned measures.®Those
legal frameworks oblige the state to plan a measure that may have significant adverse effects of

planned measures upon other riparian states to provide such states with timely notification,

2 United Nation General Assembly, Resolution 51/299, Convention on the Law of the Non-navigational Uses of
International Watercourses (1997, opened for signature May 21, 1997, 36 I.L.M. 700) Art. 8, [hereinafter referred as
UN Watercourse Convention). Articles 11-19 explain the applicable procedures to encourage cooperation between
riparian states when "planned measures™ may adversely affect other riparian states.

3 In Africa, the Revised Protocol on Shared Watercourses in the Southern African Development Community (2001),
[hereinafter SADC Protocol] included a duty to inform on planned masseurs. The Revised Protocol was signed by
Angola, Botswana, Congo, Lesotho, Malawi, Mauritius, Mozambique, Namibia, Seychelles, South Africa,
Swaziland, Tanzania, Zambia, and Zimbabwe. For more information and to see the text of the protocol, visit the
SADC website athttp://www.sadc.int/overview/treaty.htm last visited on October 8, 2013). Article 4(b) of the
SADC protocol provides 'before a State Party implements or permits the implementation of planned measures which
may have a significant adverse effect upon the other Watercourse States, it shall provide those States with timely
notification thereof. Such notification shall be accompanied by available technical data and information, including
the results of any environmental impact assessment, to enable the notified States to evaluate the possible effects of
the planned measures'. In Europe, we have the United Nations Economic Commission for Europe Convention on the
Protection and Use of Transboundary Watercourses and International Lakes( hereinafter referred, UNECE ) adopted
in Helsinki, Finland on 17 March 1992 and entered into force on 6 October 1996. The convention under article 2(h)
envisioned the establishment of joint bodies with the tasks to serve as a forum for the exchange of information on
existing and planned uses of water and related installations that are likely to cause transboundary impact.

4 Notification is also envisioned in the work of the International Law Association (ILA) that has provided further
commentary on the issue of notification, International Law Association (ILA), the Helsinki Rules on uses of waters
of International River. International law association Report of 52" conference, Helsinki (14-20 August 1966), Art.
29(2)-(4), Report of the fifty-second conference held at Helsinki 484, 518-19 (1966) [hereinafter Helsinki Rules].."

5 Lake Lanoux Arbitration (1957), Spain vs. France, 24 I.L.R. 101, 111-12 [hereinafter referred to as Lake Lanoux
Avrbitration]. The tribunal believed that France was under obligation to provide information to and consult with
Spain to take Spanish interest into account in planning and carrying out the projected works.

& Whilst "planned measures" are not defined by the Convention, it is generally taken to mean any intended projects
or program which may cause some form of significant adverse effect (s) on a watercourse, directly or indirectly. UN
Watercourses Convention User's Guide Fact Sheet Series: Number 6 Notification Process for Planned Measures
available at http://www.unwatercoursesconvention.org/documents/UNWC-Fact-Sheet-6-Notification-Process-for-
Planned-Measures.pdf (accessed on 7/20/2013)).
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accompanied by available technical data and related information, and to allow six months for a

response.’

In the Nile river basin, there is no comprehensive and binding basin-wide treaty regulating the
obligation of basin ' states. Therefore, the substantive scope of the duty to inform, consult, and
cooperate remained unsettled. In the negotiation of the Nile basin Cooperative Framework
Agreement (CFA), procedural rules regarding notification, consultation, and cooperation of
planned measures were controversial.® Early at the beginning of the negotiation of the CFA,
Ethiopia retained a reservation on the inclusion of the rules of planned measures in the
framework text that is a reflection of its long-held stand back during the adoption of the UN
Watercourse Convention.°wWhen the UN General Assembly adopted the Charter on Economic
Rights and Duties of states in 1974, the Ethiopian representative made a reservation to the
‘provision of the charter’*® that requires prior consultation and information in the exploitation of

natural resources shared by two or more countries.!!

Later on, during the diplomatic negotiation in Kigali, Rwanda and Ethiopia ventured a new
strategy to carryout notification of information on planned measures, consult and cooperate
through a third-party mechanism instead of bilaterally between the riparian states.'2 For

them, the Nile basin commission, which would be established with the adoption of the CFA,
would serve such a purpose.’® Quite the opposite, downstream states wanted to strengthen the
wording of the CFA to put the more onerous obligation of notification, consultation, and
cooperation before upper riparian states venture any kind of project on the Nile River.}In the

" UN Watercourse Convention (1997), supra note 1, Article, 11-19.

8 Musa Mohammed, 'How do the work of ILC and General Assembly on the International watercourse contribute
towards a legal framework agreement for the Nile Basin?', Master thesis (unpublished),(2009), p.7.

® Musa Mohammed, 'The Nile River cooperative Framework agreement: contentious legal issues and future
strategies for Ethiopia’, a paper presented at the national consultation workshop on the Nile, (2009), p.14.

10 UN General Assembly Resolution on Charter of Economic Rights and Duties of States, Res/3281/ (xxix), UN
GAOR, 29th Sess. Supp. No. 31 (1974). Article 3 of the charter reads: 'In the exploitation of natural resources
shared by two or more countries, each State must co-operate based on a system of information and prior
consultations to achieve optimum use of such resources without causing damage to the legitimate interest of others.
11 Gebre Tsadik Degefu, 'Nile Historical, Legal and Developmental Perspectives', Trafford Pub., New York, (2003),
pp.133-114.

12 Girma Amare,'Contentious issues in the negotiation processes of Cooperative framework agreement on the Nile:
paper presented in the consultative meeting to be held in Addis Ababa, Ethiopia,(2009), p.10.

13 Girma Amare (2009), Supra note 11.

Yd., p.11.
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end, the CFA stipulates the principle under article 8 that lays down the obligation of Nile basin

states to exchange information on planned measures through the Nile River Basin Commission.

When a bilateral or multilateral framework is not available to regulate the matter, as mentioned
before, the resort could be made to customary international law to evaluate the essence of the
duty to notify, consult and cooperate under international watercourse law. Indeed, there are few
rules on the use of international watercourse such as the principle of reasonable and equitable
utilization that has attained the status of a customary rule of international law, but the substantive
scope of the duty to notify, consult and cooperate on planned measures has not yet attained the
status of international customary law.'® In terms of reasonable and equitable utilization, the
assertion could be backed by the practice of states, which are found mainly in the treaties®
concluded by them and decisions of international and national tribunals over conflicts on uses of
shared waters'’, and the writings of lawyers in the field.'® The only exception in this regard is the
obligation to give notice in an emergency that has entered the realm of customary international

law.1®

Coming to the GERD, the dam precipitated renewed international legal squabble among the
major riparian states of the Nile Basin, notably Ethiopia and Egypt. At the significant part, on the
Egyptian side, inter alia, is the allegation that the Ethiopian government failed to inform, consult,
and cooperate about the project that will harm the overall uses of Nile. Egypt strongly insists on
Ethiopia’s duty, as an upper riparian state, to provide prior notification documents about the
technical details of the dam consult and cooperate on the construction and operation of the dam

15 Abiy Chelkeba, Notification and Consultation of Projects in Transboundary Water Resources:
Confidence Building rather than Legal Obligation in the Context of GERD, Mizan Law Review, Vol. 11,
No.1, September (2017), p. 125. Contribution of the UN Convention on the Law of the Non-Navigational Uses of
International Watercourses', International Journal of Global Environmental Issues, VVolume, 1, No.3, 2001, p.260.
16, See for example the early treaty of 11 January 1909 between Great Britain and the United States of America
relating to boundary waters and questions concerning the boundary between Canada and the United States (British
and Foreign State Papers, 1908-1909 (London), vol. 102 (1913).

"Gabcikovo-Nagymaros project case, (Hungary Vs Slovakia) ICJ judgment of 25 September 1997. The majority of
judges, in this case, underlined that the principles of equitable and reasonable utilization of shared water resource as
envisioned in the UN watercourse convention is a codification of international customary law and decided that
Slovakia infringed the principles of equitable utilization while it appropriates between 80 and 90 percent of the
waters of the Danube although the Danube is shared international water.

18 For instance, in his explanation to Article 5 of the UN Watercourse Convention, Stephen McCaffrey pointed out
that the rule of equitable and reasonable was the codification of norms of customary international law- See also
Professor Kinfe Abraham, The issue of Nile: the quest for Equitable water allocation, (Ambharic), 2005, P33-34

19 Cosgrove, W.J 'Water security and peace' Syntheses of studies prepared under the UNESCO - water for peace
processes, 2003, p25-26.
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that would have possible adverse effect?® In so doing, Egypt bases its claim on general

international watercourse law, treaties?, and customary international law.

Ethiopia, on the other hand, argues that the dam would instead benefit riparian states through
flood and sediment control and regulation of the river flow and generate electricity that could be
sold cheaply to other Nile riparian states. It also reiterates that Ethiopia does not have any
binding obligation of notification, consultation, and cooperation nor the practice of Nile riparian
countries has shown the same gesture.?? If at all, according to Ethiopia's argument, it will be out

of goodwill and courtesy.

Therefore, the problem remains as to whether or not international water law lays down duty on
the Ethiopian government to inform, consult, and cooperate on planned projects like the GERD.
The overall purpose of this article is thus to shed a light on the essence of the duty to inform,
consult and cooperate under international law and in the Nile basin and then to draw conclusions
in the context of the GERD.

The discussions are presented in the following chronological order: Part Il explores principles of
riparian duty to inform, consult, and cooperate under international watercourse law. Part Ill
analyses the existing Nile River basin treaties and state practice on issues of riparian duty to
inform, consult, and cooperate on planned measures. Part IV discusses GERD in the context of
the principle of the duty to notify consult and cooperate. Lastly, the article ends with a

conclusion and ways forward under Part V.

2. Notification, Consultation, and Cooperation under the UN Convention on the Law of

Non-Navigational Uses of International Watercourse

As water is one of the most widely shared resources of the planet that often constitutes a border

between states or flows across different countries, it can be a factor for cooperation among

25, Habtamu Alebachew, 'International legal perspectives on the utilization of trans-boundary rivers:

the case of the Ethiopian Renaissance (Nile) dam', paper presented to the ninth iucn collogquium, northwest
university of south Africa, Eastern Cape town, (2011), P.23.

ZEgypt  today: Egypt  slams Ethiopia  for  Renaissance dam remarks  available  at
https://www.egypttoday.com/Article/2/82175/Eqypt-slams-Ethiopia-for-Renaissance-dam-remarks  last visited 3
March 2020.

22 Downstream states have never notified Ethiopia while constructing giant projects in the Nile basin. In projects
including the Aswan High Dam, Toshka project, and the Peace Canal (in Egypt), and Al-Rosaries, Khashm al-
Girbah, and Merowe dams (in Sudan), the downstream states have never notified Ethiopia.
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watercourse states. The principle of Cooperation stems from the broader and somewhat elusive
principles of good-neighborly relations under international law.?®Indeed, good-faith co-operation
between states concerning the utilization of an international watercourse is an essential basis for
the attainment and maintenance of an equitable allocation of the uses and benefits of
watercourses. Cooperation is also necessary to enable watercourse states to take all appropriate
actions for the fulfillment of the 'due diligence' obligation not to cause significant harm.
Consequently, broad support for this general obligation is found in the UN watercourse

convention, treaty practice states, and case law.?

The UN Charter recognizes international economic and social cooperation to create conditions of
stability and well-being, which are necessary for peaceful and friendly relations among nations
based on respect for the principle of equal rights.?> Moreover, the Charter of Economic Rights
and Duties of states call for prior consultation among states in respect of shared natural resources
to achieve optimum use of such resources without causing damage to the legitimate interest of
others.?® For water is the most shared natural resource in the world, Article 3 of the resolution
embraces cooperation in the utilization of international watercourse law as an essential principle

of international water law.%’

In 1970, the UN General Assembly commissioned the International Law Commission (ILC) to
draft a set of articles to govern Non-navigational Uses of Trans-boundary Water.?® After 21 years
of extensive work, in 1991, the ILC prepared the draft text of the UN Watercourses Convention.
A considerable discussion had been made during 1991-1997 on the ILC’s draft. Moreover, on 21
May 1997, the UN General Assembly adopted the Convention on Non-Navigational Uses of

23 UN-Water Conference, 'the Interregional Meeting of International River Organizations convened by the UN in
Dakar', Senegal 1981 underlines the importance of inter-State co-operation and the necessary organizational
structures both at the international and regional levels and for specific watercourses.

2 International law Association, Report of the fifty-second conference held at Helsinki 484, 518-19, 1966

[hereinafter Helsinki Rules]. (Articles XXIX [1], XXIX [2], XXXI), the UN Watercourses Convention note 1

(Articles 5.2, 8, 9, 11, 12, 24.1, 25.1, 27, 28.3, 30), 1960 Indus Waters Treaty (Articles VI-VIII), 1995 SADC

protocol on shared watercourse systems (Articles 2-5), 1995 Mekong Agreement (Preamble, Articles 1, 2, 6, 9, 11,

15, 18, 24, 30), 2004 Berlin Rules (Chapter XI, Articles 10, 11, 56, 64) and 1992 UNECE Water Convention

(Articles 6, 9, 11, 12, 13, and 16)

% The Charter of the United Nations, (1945), San Francisco, Article 55 available at Charter of the United Nations,

26 June 1945, San Francisco, available at http://:www.un.org accessed on 23 February 2013

% General Assembly resolution on Economic and Social cooperation, resolution, 3281 (XXIX) of 12 December

(1974),Art.3

27 International Law Commission (1979), Yearbook international law Vol.2. No, p. 171,

28 Report of the International Law Commission on the Work Forty-Six Session U.N.GAOR, 49™ Sess., Supp.No.10,

at 195, U.N.Doc.A/49/10/1994 an available at http://www.un.org/law/ilc/index.htm accessed on 12 January 2020
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International Watercourses.?*According to Article 36(1) of the Convention, 35 instruments of
ratification, approval, acceptance or accession are necessary to bring the Convention into force.
Some of the principles such as equitable and reasonable utilization have become norms of
international legal practice and are cited in many international watercourse disputes. The
principle of equitable and reasonable utilization has also been endorsed in ICJ’s decision
concerning the Gabcikovo-Naymaros Project case.® In this particular case, the Court decided
that Czechoslovakia, by unilaterally assuming control of a shared resource, violated the generally
accepted rules of equitable and reasonable utilization of the natural resource of an international
watercourse and in turn deprived Hungary of its right to an equitable and reasonable share of the

natural resources of the Danube River.
2.1. Scope of Notification of Planned Measures

Article 12 of the UN watercourse convention provides that a watercourse 'state should before it
implements or permits the implementation of planned measures which may have a ‘significant
adverse effect’ upon other watercourse states, provide those states with timely notification
thereof. Such notification shall be accompanied by available technical data and information,
including the results of any environmental impact assessment, to enable the notified states to

evaluate the possible effects of the planned measures.

In its commentary on Article 12, the International Law Commission (ILC) pointed out that the
threshold established in the article is intended to refer to significant adverse effects,” not to refer
merely to some effects.3*As a result, the position taken by the ILC is that notice of a planned
measure must be furnished only when their implementation may have a significant adverse effect
upon the other watercourse state and not for every measure with little or no adverse effect on the
other watercourse state. Besides, the obligation under the same provision concerning notification
is accompanied by the duty to provide available technical data and information. The basin state
in question cannot be called upon to or cannot be put to the expense and trouble of securing

2 Report of the International Law Commission on the Work Forty-Six Session (1994), U.N.GAOR, 49" Sess.,
Supp.No.10, at 195, U.N.Doc.A/49/10/1994 an available at http://www.un.org/law/ilc/index.htm accessed on 12
January 2020, p. 123. Out of 133 nations, 103 nations votes in favor (including Bangladesh, Finland, Jordan, Syria,
USA, Mexico Slovakia, and Nepal), 27 nations abstained (including Egypt, Ethiopia, India, Israel, Rwanda, and
France) and three nations voted against the Water Convention (Burundi, China, and Turkey).

30 Gabcikovo-Nagymaros project (Hungary Vs Slovakia)(1957), Supra note 16.

31 Charles B. Bourne, 'International Law and Pollution of International Rivers and Lakes', 6 U.BRIT. COLUM. L.
REV. vol. 115, (1971), pp, 172-176.
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statistics and data which are not already at hand or readily obtainable. In case a state which has
been notified requests data or information that is not readily available, but is accessible only to
the notifying state, it is deemed appropriate for the former to cover the expenses incurred in
producing the additional material .32

The phrase ‘implements or permits the implementation of’ is intended to make clear that Article
12 of the convention covers not only measures planned by the state but also those planned by
private entities. Thus, in the case of measures planned by a private entity, the watercourse state
in question is under an obligation not to authorize the entity to implement the measures and not
to allow it to go forward with their implementation before notifying other watercourse states as
provided in Article 12 of the UN Watercourse Convention. Here, notifying other states should
become effective not only where the riparian state plans new constructions, projects that may
cause adverse effects to the rights or interests of another watercourse state, but also where

alterations of or additions to existing constructions, projects, or use may cause such harm.*
2.2. Consultation and Negotiation Concerning Planned Measures

The obligation of the planning state to enter into the consultation will arise in consequence of
two circumstances. First, the obligation arises if the notified state objects to the planned measure
on the ground that it would be inconsistent with the provisions of Articles 5 or 7 that the measure
is against reasonable and equitable utilization and likely to cause significant harm to other
riparian states.®* Second, the obligation arises when the planning state fails to notify and another
watercourse state has reasonable grounds to believe that state is planning measures that may have
a significant adverse effect upon it, and requests the planning state to comply with the processes

of consultation and negotiation.*®

In both cases, the purpose of consultation and negotiation is to arrive at an equitable resolution
of the dispute involving the planned measure. The term ‘equitable resolution' includes, among
other things, modification to the initial plan to eliminate its potentially adverse effect, adjustment

of other uses being made by either of the states, or the provision by the notifying state of

32 Report of the International Law Commission on the Work of its Forty-Sixth Session, UNGARO, 49th Secession,
Supp (No. 10), UN Doc A/49/10 (1994), Art 12 para .5
33 International Law Commission), 'Yearbook of the International Law Commission’, vol. 2., No. 1, 1983, pp.175
34 UN watercourse convention (1997), supra note 1, Art. 17.
1d., Art. 18, paral.
62



compensation (monetary or other) acceptable to the notified state.*® This does not mean
removing all harms. As Prof. MacCaffrey expressed the rule does not require modification and
change to the extent of removing all harm to the other watercourse state, but only such changes
as will avoid impermissible appreciable harm.3’

Sub Article 2 of Article 17 concerns how the consultations and negotiations are to be conducted.
They shall be pursued on the basis that each state must in good faith pay reasonable regard to the
rights and legitimate interests of the other states. Negotiating in good faith ‘implies honesty,
fairness, tolerance, lack of prejudice; consideration for the position, interests, and needs as well
as flexibility, willingness to seek a solution, and, above all, cooperation.®® It implies to act in
good faith to carry out an act with honest intent, fairness, and sincerity, and with no intention of
deceit.**Charter of Economic Rights and Duties of States also addressed the manner of
consultation and negotiation in its article 3 as ‘a processes of good faith consultation and
negotiation purported to achieve optimum use of shared resources without causing damage to the
legitimate interest of others.” The award of the tribunal in the Lake Lanoux Arbitration has also
inspired the concept. The Tribunal believed that watercourse states should undertake consultation
and negotiation according to the rules of good faith to seek to give them every satisfaction
compatible with the pursuit of its interests and to show that in this regard it is genuinely

concerned to reconcile the interests of the other states with its own.*°

Sub article 3 of Article 17 requires the notifying state to suspend the implementation of the
planned measures during the period of consultation and negotiation. The suspension seems
reasonable since going ahead with the planned measures during the period of consultations and
negotiations would not be consistent with the concept of 'good faith' required by sub-article 2 of
Article 17. In the Lake Lanoux case, the arbitrator decided that the fact that there is a dispute
between two states is not in itself enough to require suspension of a project by an implementing
state.** In the UN Watercourse Convention, the notifying state shall, if so requested by the

notified state at the time it makes the communication, refrain from implementing or permitting

%1d., Art.18.

37 International Law Commission, 'Year Book of International law Commission’, (1987), Vol. 2, No.1, P.123

3 N Zawabhri, Dinar, and G Nigatu, 'Governing International Freshwater Resources: An Analysis of Treaty Design'
Paper presented at, New Orleans, (2010), p.23.

¥1d., p.24

40 Lake Lanoux arbitration(1957), Supra note 4, p.281.

41 Lake Lanoux arbitration(1957), supra note 4, p.39.
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the implementation of the planned measures for six months unless otherwise agreed.*? The
restriction in the UN Watercourse Convention is the agreement of parties; if the planning state
and notified state agree otherwise, the planned measure may be continued during the processes
of consultation and negotiation. If, however, the state failed to agree on it the planning state is

duty-bound to suspend the implementation for six months.

Once this period has expired, the notifying state may proceed with the implementation of its
plans in line with reasonable and equitable use and without causing significant harm to other
states. It is also important to note that, under the UN Watercourse Convention, the obligation to
consult and negotiate does not imply an obligation to require prior consent. This understanding
is in line with Lake Lanoux arbitration that stipulates that international practice prefers to resort
to less extreme solutions [than requiring prior agreement].*® In the case, the tribunal underlined
that it did not find clear and convincing evidence that either customary international law or the
regime was established by the Treaty that restricted sovereign states to the extent of subjecting
the execution of works on transboundary watercourses upon consent.** Thus, the arbitral
tribunal concluded that prior consultation is neither a right to veto the use nor a unilateral right to

use water by any riparian without taking into account other watercourse states' rights.

2.3. Exceptions to the Duty to Notify Planned Measures

In some instances, the planning states are not required to adhere to the notification of the strict
requirement of planned measures. The real needs of these exceptions are premised on balancing
the undeniable interest of the planning state to retain confidentiality in sensitive circumstances or
to protect the interest of overriding importance that require immediate implementation without
awaiting the expiry of the period allowed for reply to the notification, consultation, and

negotiations.*

The first exception is found in Article 19 of the convention, which provides that a watercourse
state may immediately proceed with measures that are of the utmost urgency. The article refers

to highly exceptional cases in which interests of overriding importance require the immediate

42 UN WatercourseConvention(1997),supra note 1, art.17 (3).
43 LLake Lanoux (1957), Supra note 4, p.128, para. 11.
44 Yearbook International Law Commission (1987), supra note 32, para. 1065
45 Charles Bourne(1971), Supra note 26, p.192.
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implementation of planned measures. The interest involved in this exception includes the need
for protecting public health, public safety, or other equally important interests such as protecting

the population from the danger of flooding.

The other exception is provided in Article 31 of the UN Watercourse Convention that the
notifying state is not required to divulge data or information that is vital to its national defense or
national security. This exception involves information ranging from strategic or military types of
information to matters of a trade secret.“The exception may further be widened to include the
protection of any major facility such as a power plant, or factory as subjects of national
security.*’ Recognizing the subjectivity of this exception, the Convention had attempted to
narrow the scope by requiring the planning state to cooperate in good faith with other
watercourse states to provide as much information as possible under the circumstances.*® Hence,
the does not automatically excuse the watercourse state to furnish information or data by a mere
showing of a municipal law or regulation bars disclosure of information. The state planning the
project has to show the real need none disclosure.

2.4. Effect of Failure to Comply with Notification

Sometimes the planning state may proceed with the execution of a project without complying
with notification. The effect of failure to comply with its obligation on the part of the planning
stage is not explicitly provided under the UN Watercourse Convention. However, the 1966
Helsinki Rules of the International Law Association attaches some legal significance to a failure
to give that notice.**The prescription of the Helsinki Rules is that a utilization undertaken
without notices shall not be given the weight normally accorded in the event of a determination
of what is a reasonable and equitable share of the waters of the basin. Thus, it prevents an
important factor from being placed on the scales used to weigh the equities of competing

utilization.

The other watercourse state would thus normally be compensated for the value of its sacrifice;

such compensation might be financial, or it might be in the form of electricity supplies, flood

46 International Law Commission (1982), Yearbook of international law commission vol.2, No.1, p. 65,
47 1bid.

48 UN Watercourse Convention (1997), note 1, art. 31

49 International law Commission yearbook of international law vol. 2, no.1, 1982, p. 67
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control measures, enlargement of another use, or other goods, provided that such damage could

have been avoided if a timely notice of the danger had been given.*

3. Normative Framework of Notification, Consultation, and Cooperation of planned
Measure in the Nile Basin

3.1. The 1902 Treaty

Several attempts have been made to regulate the Nile during and after the colonial era.>*On 15
May 1902, Britain signed a frontier delimitation agreement with Ethiopia.>? The agreement was
the outcome of the British pursuit of such a broad strategy to guarantee the unimpeded flow of
the Blue Nile to downstream states.>Although the treaty had been framed as a border
arrangement aimed at delineating the boundary between Ethiopia and Anglo-Egyptian Sudan, a
water provision was included in the third article which requires the prior consent of Great Britain
and Sudan. Article 1ll of the treaty has a nexus to notification and consultation on planned
measures for it requires not only prior notification but also authorization. According to Article
V, the treaty was drawn up in the Amharic and English languages; both languages are equally
authentic and official. Article I11 of the English version of the treaty reads as follows:

His Majesty Emperor Menelik 11, King of Kings of Ethiopia engages himself towards the
Government of his Britannic Majesty, not to construct or allow to be constructed any work
across the Blue Nile, Lake Tana or Sobat which would arrest the flow of their water into the

% 1bid

51 These agreements include the Protocol between the UK and Italy government for the demarcation of their
respective share of influence in East Africa from Ras Kasar to Blue Nile (15 April 189); Treaty between Ethiopia
and the UK Relative to the Frontier between Sudan, Ethiopia, and Eritrea, Addis Ababa(May 1902), London Printed
for his Majesty's stationery office, Harrison and Sons, St. Martins Lane, (hereinafter called the Anglo-Ethiopian
treaty); Treaty between the United Kingdom and Independent state of Congo to define their respective sphere of
influence in Eastern and Central Africa, London (9 May 1906); Agreement between the UK, France, and Italy
respecting Abyssinia (9 May 1906) (these agreements can be found in E. Hertslet, The Map of Africa by Treaty,
3'%edn. (London, Frank Cass 1967), (noted in ‘The River Nile in the post-colonial age’, edited by T. Tvedt. London:
I.B. Tauris, 161-178); 1925 Exchange of Notes between the UK and Italy respecting concession for a barrage at
Lake Tana and Railway across Abyssinia from Eritrea to Italy Somaliland 50 LNTS (1925; the Exchange of Notice
between his Majesty's government in the United Kingdom and the Egyptian government concerning the use of the
Water of the River Nile For irrigation purpose, Cairo(1929).

2 Treaty between Ethiopia and the UK Relative to the Frontier between Sudan, Ethiopia, and Eritrea, Addis
Ababa(May 1902), London Printed for his Majesty's stationery office, Harrison and Sons, St. Martins Lane,
(hereinafter called the Anglo-Ethiopian treaty).

%3 Yacob Arsano,' Ethiopia and the Nile: Dilemmas of National and Regional Hydro politics', thesis Center for
Security Studies, Swiss Federal Institute of Technology, Zurich ETH Zentrum SEI, Seilergraben, 2004), P.97
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Nile except in agreement with his Britannic Majesties and the Government of Sudan.>*Whereas

the Amharic version reads as follows:
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Successive governments, both in Great Britain (and later Sudan) and in Ethiopia construed
Acrticle 111 of the accord as stipulating contrasting scales of obligation; the word arrest surfaced
as a controlling and contentious part of the treaty.>® Great Britain had naturally advocated the
wider view that obliges Ethiopia not to arrest the flow of the rivers in whatsoever way without
prior notification and consultation and even authorization by it. In fact, Great Britain deduced
from the treaty and pursued its policies on the assumption that Ethiopia had been bound to
completely refrain from laying any water control on the Nile and its tributaries without prior
notification and subsequent authorizations by its government, the scale of the construction or its
impact on the sustained flow of the watercourse notwithstanding.>® For example, in the course of
1922 when the Lake Tana dam concessions negotiation was being undertaken, Major Dodds, the
British delegate in Ethiopia reminded Ethiopia of its obligation not to construct any work ‘which
would diminish the volume of water flowing into the Nile without consultation with the British

government.®’

On the other hand, Ethiopia’s argument, both the past and now, largely deviated from the reading

mentioned above. Firstly, Ethiopia contested the very validity of the 1902 agreement on various

% The Anglo-Ethiopian treaty (1902), note 218, Art. 3. See also Edward Ullendorff (1967), The Anglo-Ethiopian
Treaty of 1902 Bulletin of the School of Oriental and African Studies, University of London, Vol. 30, No. 3, Fiftieth
Anniversary VVolume, Pp 641-654.

% Tadesse Kassa Woldetsadik), International watercourse law in the Nile basin: Three States at Crossroad,
Routledge Taylor and Francis, London and New York, 2013, p.58

%6 |bid.

1d, p.63
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grounds. It was asserted that the treaty’s conclusion had involved coercion manifested in a
political environment where there were perceived threats to Ethiopian sovereignty over its
natural resources. To use a catching expression by one author, ‘the glowing state of inequity
instituted by the treaty gravely jeopardized Ethiopia’s development prospect, and hence could
afford a legal ground for calling the nullity of the arrangement’ on several legitimate grounds.*®
Besides, the validity of the 1902 treaty has been contested by Ethiopia based on a fundamental
change of circumstances as stipulated under the relevant provisions of the Vienna Convention of

the Law of Treaties.>®

Among others, the establishment of Sudanese self-rule in the mid-twentieth century had
represented a radical transformation of the status quo that fundamentally affects the position of
the parties to the original accord. The very purpose of the 1902 treaty is upholding the welfare of
the British colonial establishment in the Sudan and Egypt and the friendly relationship between
Great Britain and Ethiopia could not any longer be fulfilled through the same treaty
scheme.®Besides, by operation of the rules of state succession, Ethiopia would now be required
to discharge the obligation to an essentially different party, a fact which itself depicts
fundamental changes from the original anticipations of Great Britain and Ethiopia within the
framework of the 1902 treaty.%! Consequently, Ethiopia can base its claim for calling the

abrogation of the agreement based on a fundamental change of circumstances.

Ethiopia also defended a wider construction of the treaty-based on technical interpretation. It
submitted that under the 1902 treaty, the agreed-upon obligation under article 111 was about not
stopping the entirety of the waters of the Abay, Lake Tana, and Sobat. The ordinary meaning of
the text therefore does not prevent any Ethiopian uses that merely diminish (and do not
completely obstruct) the water’s flow. Substantiating the position of Ethiopia, one author noted

the following.%?

‘In 1907, a few years after the conclusion of the treaty, Emperor Menelik was

engaged in negotiation for the insertion of an interpretative note into the Anglo-

8 Tadesse Kassa (2013), Supra note 54, p.112
%9 United nation Vienna Convention on the Law of the treaty (1966), Vienna UN Treaty serious Vol .1155, 331,
Art.62
80 Tadesse Kassa (2013) note 54, p.117
&1 Ibid.
%1d.,p.64
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Ethiopian treaty, which he computed would water down its own beating
implication. Then, the Emperor succeeded in retaining Lord Cromer's
guarantee that the terms of Article 111 of the treaty do not imply any intention of
interfering with local rights, so long as no attempt is to be made to arrest or

interfere in any way with the flow of this river.’

This line of interpretation entails that Ethiopia did bound itself neither to inform nor to secure the
consent of Britain and later Sudan for any contemplated projects of a nature that do not totally
arrest the flows of the aforesaid rivers and Lake Tana. Overall, it would appear from the above
discussion that the riparian duty to inform, consult, and cooperate cannot be inferred indisputably
from the contents of the 1902 Anglo-Ethiopian treaty. Nor does it provide details of the

procedure to be followed in case of contemplated projects.
3.2. The 1929 and 1959 Agreements

The 1929 agreement was concluded between the UK - acting on behalf of Sudan and its Eastern
African colonies (Kenya, Uganda, and Tanzania), and Egypt concluded to satisfy long-standing
downstream interests. The agreement officially recognizes the ‘natural and historical right of
Egypt to the waters of the Nile’ and vests in it a right to veto water development works
undertaken by upstream riparian states that could jeopardize Egyptian interests.

The Treaty also provided for upstream waterworks to be administered ‘under the direct control of
the Egyptian Government and left Sudan’s water allocation subordinated to Egypt’s water
needs.%*Consequently, without previous notification and agreement of the Egyptian government,
no irrigation or power works or measures are to be constructed on the River Nile and its
branches, or on the lakes from which it flows, as far as all these are in Sudan or countries under
British administration.®>This way of interpretation by Egypt would mean that Ethiopia should not
entail any prejudice to the interests of Egypt, either reduce the quantity of water arriving in

Egypt, or modify the date of its arrival, or lower its level.

83 Exchange of Notes between His Majesty’s Government in the United Kingdom and the
Egyptian Government on the Use of Waters of the Nile for Irrigation, Cairo, 7 May 1929, 93
LNTS p. 43 (hereinafter the 1929 Agreement).
5 The 1929 Agreement, the Exchange of Notice between his Majesty's government in the United Kingdom and the
Egyptian government concerning the use of the Water of the River Nile For irrigation purpose, Cairo(1929).
para, 4(ii) and 4(iv).
% The 1929 Agreement, Supra note 63, para,4(b).
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Upon independence, however, Sudan declared that it was not bound by the 1929 agreement -
objecting to Egypt’s veto rights and the restriction on Sudan’s development.’® Consequently,
after rounds of intensive negotiation, Egypt and Sudan signed the 1959 Agreement for the full
utilization of the Nile waters in which Sudan recognizes Egypt’s historical rights; the waters
were allocated to the two states only.®” The agreement if after the Aswan High Dam becomes
operational, Sudan would receive 18.5 Billion Meter Cube (BMC) and Egypt would receive 55.5
BMC as long as Nile yield remains the same.% The two downstream states have also presumed
future demands of other riparian states and agreed to present a unified view in any other
negotiation concerning the Nile water.®®

Ethiopia was not a party to both the 1929 and 1959 agreements, and hence could not be bound by
the terms of those agreements. Article 34 of the Vienna Convention on the Law of Treaty clearly
states that a treaty does not create either obligations or rights for a third State without its
consent.” Hence, whatever the procedural or substitutive provisions that may have been
stipulated in those agreements regarding notification on planned measures will not bind Ethiopia.
In summary, the 1929 and 1959 agreements only gave Egypt a veto power in the basin and
imposed an obligation on other parties to get authorization for any development enterprise on the

river, hence going beyond the commitment of notification on the contemplated project.

3.3. State Practice in the Eastern Nile on Notification, Consultation, and Cooperation

of Planned Measure

Article 38(1) (b) of the ICJ Statute presents two traditional elements important in the formulation
of international customary law: general state practice and opinion juris. Customary law emanates
from the past conduct of states and comes into existence if a practice is extensive, virtually
uniform, and supported by a sense of legal obligation (opino juris).”> Mr.Michal wood, in his
ILC's custom draft conclusions on the identification of customary international law, stated that to

determine the existence and content of a rule of customary international law, it is necessary to

% Dellapenna, 'The Nile as a Legal and Political Structure', in E.H.P. Brans, E.J. de Haan and A. Nollkaemper, eds.,
The Scarcity of Water: Emerging Legal and Policy Responses (London, Kluwer Law International p. 125.

57 Agreement between the Republic of Sudan and the United Arab Republic for the Full Utilization of the Nile
Waters, Cairo, 8 November 1959, 453 UNTS p. 6519 (hereinafter the 1959 Agreement).

881d., at article 2(3)

1d., Art. 5.

0 Kelly Patrick, 'Twilight of customary law', Virginia Journal of International Law, Vol.40, No.2 (1970), p.450-544
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ascertain whether there is a general practice that is accepted as law (opinio juris).” In assessing
evidence to ascertain whether there is a general practice and whether that practice is accepted as
law (opinio juris), regard must be had to the overall context, the nature of the rule, and the
particular circumstances in which the evidence in question is to be found.”? The state practice
needs to satisfy some requirements to consider it as a general practice. The requirement of
general practice, as a constituent element of customary international law, refers primarily to the
practice of States that contribute to the formation, or expression, of rules of customary
international law.” In certain cases, the practice of international organizations also contributes to
the formation, or expression, of rules of customary international law. In certain cases, the
practice of international organizations also contributes to the formation, or expression, of rules of
customary international law. The conduct of other actors is not practiced that contributes to the
formation, or expression, of rules of customary international law, but may be relevant when
assessing the practice of state and international organizations.’State practice consists of the
conduct of the State, whether in the exercise of its executive, legislative, judicial, or other
functions. The practice may take a wide range of forms. It includes both physical and verbal acts.
It may, under certain circumstances, include inaction. Forms of State practice include, but are not
limited to: diplomatic acts and correspondence; conduct in connection with resolutions adopted
by an international organization or at an intergovernmental conference; conduct in connection
with treaties; executive conduct, including operational conduct “on the ground”; legislative and

administrative acts; and decisions of national courts.”

Evidence of acceptance as law (opinio juris) may take a wide range of forms. Forms of evidence
of acceptance as law (opinio juris) include, but are not limited to: public statements made on
behalf of States; official publications; government legal opinions; diplomatic correspondence;
decisions of national courts; treaty provisions; and conduct in connection with resolutions

adopted by an international organization or at an intergovernmental conference.’®Failure to react

L Sir Micheal Wood, 'Draft conclusions on the identification of customary international law, available at
https://legal.un.org/ilc/texts/1_13.shtml last visited 6 November 20220.

21bid.

31bid.

"Niles Blokker, 'International Organization and Customary International Law', International Organization Law
Review, Vol.14, Issue.1 available at https://doi.org/10.1163/15723747- , last visited 1 January 2021.
S1bid.

76 |bid.

71


https://legal.un.org/ilc/texts/1_13.shtml
https://doi.org/10.1163/15723747-01401001

over time to practice may serve as evidence of acceptance as law (opinio juris), provided that

States were in a position to react and the circumstances called for some reaction.

More importantly, the significance of treaties, resolutions of international organizations and
intergovernmental conferences, decisions of courts and tribunals, and the teaching of scholars
has also helped in the identification of customary international law. A rule outlined in a treaty

may reflect a rule of customary international law if it is established that the treaty rule:

(a) codified a rule of customary international law existing at the time when the treaty was
concluded;(b) has led to the crystallization of a rule of customary international law that had
started to emerge before the conclusion of the treaty; or(c) has given rise to a general practice

that is accepted as law (opinio juris), thus generating a new rule of customary international law.”’

Though most rules relating to shared watercourses envisioned in treaty instruments, custom
nevertheless plays an important role in understanding the perception of states to the certain
principle of international watercourse law. The practice of states becomes even more important
where the relations between states are not subject to any specific treaty regime. The relationship
between Sudan, Egypt, and Ethiopia has that element and character. Not all the Nile basin states
have signed the CFA and none of them is a party to the UN Watercourse Convention. Thus,
comprehensive treaty regimes in the Nile basin do not provide a clear normative basis
concerning the principle of the duty of notification, consultation instead of state practice to some

extent shed light.

3.3.1. The Practice of Egypt

Egypt has undertaken giant projects in the Nile River on different occasions. In 1970, for
example, Egypt completed the construction of the Aswan High Dam.”® A question that should be
raised is whether or not Egypt had ever provided appropriate notification to upstream nations,

from whence the entirety of the waters comes.

7 Micheal Wood, supra note 70.

8 Aswan High Dam, Arabic Al-Sadd al-“Al1r, rockfill dam across the Nile River, at Aswan, Egypt, completed in
1970 (and formally inaugurated in January 1971) at a cost of about $1 billion. The dam, 364 feet (111 meters) high,
with a crest length of 12,562 feet (3,830 meters) and a volume of 57,940,000 cubic yards (44,300,000 cubic meters),
impounds a reservoir, Lake Nasser, that has a gross capacity of 5.97 trillion cubic feet (169 billion cubic meters)
available at http://www.britannica.com/EBchecked/topic/40203/Aswan-High-Dam: accessed on 13January 2020.
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Concerning the construction of the Aswan High Dam which was undertaken within the
framework of the negotiations between Egypt and Sudan for full utilization of the Nile waters,
Egypt proceeded with the building of the construction without prior information, consultation,
and participation of the upstream nations.”® The unilateral action of Egypt also attempted to
transfer water outside of the natural basin without any regard to the interest of the upstream
states. For example, Ethiopia has protested the construction of the dam itself, as well as other
beyond-basin transfer initiatives by Egypt several times arguing that such a project could affect
its equitable and reasonable shares. The downstream response was contrary to Ethiopia's request
to the extent of ignoring the projects that were built on the shared watercourse. This is
particularly evident from the fundamentals of Egypt’s national policy on the subject - which is
influenced by the following reported statement by its late president Anwar Sadat.®

‘Once I have decided to divert the Nile waters into Sinai | will not try to get

permission from Ethiopia .... if they do not like our measures, they can go to hell.’

The statement shows Egypt was not willing to listen to the concern of upper riparian states.

Thus, Ethiopia protested against such an extra-basin transfer. However, Sudan has started

to protest against a transfer of water from its natural basin by Egypt, saying: “The use of
waters of the Nile and other shared water resources should be the exclusive right of the co-

riparian countries alone, and no transfer should be permitted to any non-riparian country.8:

Moreover, since 1997 Egypt unilaterally has adopted the implementation of
grandiose schemes of water diversion out of the natural valley of the Nile River for new
resettlements and urbanization. The plan includes horizontal expansion of projects over the
Nile water to increase agriculture by 35 percent as a result of the expansion of two mega
projects in Toshka and Sinai.®? These projects purport to create a home for over 20 percent
of the population.®®Indeed Egypt’s unilateral measures on the otherwise shared water
resources underscore the nation's long-range water strategy because of which participation

or support of upstream states was not considered essential

% YacobArsano (2004), Supra note52 P.220

801d., (noted from Anuar Sadat speech written on the Egyptian Gazette, June 5, 1980)

811bid.

82 National Water Resource plan of Egypt, National Water Resource Plan for Egypt 2005, P. 21
83National Resource Plan(2005), , p.25

84 YacobArsano (2004), Supra note 54 p.202.
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In so doing, Egypt has never notified and consulted the upstream states in any way but has
argued, quite consistently, that it is acting within its 1959 shares.®® The unilateral measures,
in fact, show that Egypt has not adhered to the principles of notification and consultation of
planned measures. Besides, Ethiopia made its position very clear t the UN-Water
Conference held in Argentina in 1977 stating that it was “...the sovereign rights of any
riparian state, in the absence of an international agreement to proceed unilaterally with the

development of water resources within its territory”®®

3.3.2. The Practice of Sudan

Likewise, in line with the authorization provided under the 1959 treaty, Sudan carried out several
projects without consulting and notifying other riparian states of the Nile basin, including
Ethiopia. After the 1959 bilateral agreement with Egypt, Sudan started the construction of
Rosaries Dam in 1961 and completed the same in 1966 - again without giving due regard to the
interest of Ethiopia and other upstream states.®” As recently as in 2013, the Sudanese government
inaugurated the heightening of the Al-Rosaries Dam which would enable the nation to increase
its irrigable land to 2 million hectares, power generation by 50%, and water storing capacity
from 3 to 7.4 billion cubic meters, without any official consultation and notification to
Ethiopia.®

Concisely, major projects by downstream states have been constructed unilaterally without
notification and consultation to upstream states especially Ethiopia whence more than 85 percent
of the Nile floods flow. Embarking on projects without notification, consultation, or participation
of the upstream states is partly attributed to the monopolistic mindset instituted by the colonial
and post-colonial treaties and subsequent practices, and most importantly, the erroneous belief
that riparian states’ duty to inform on planned measures applies only in upstream-downstream
relationships and not the vice versa. Harm is generally perceived as emanating only from the
actions of upstream states. Evidently, such perception has no support under the rules of

international watercourse law. Indeed, the rule on notification and cooperation on planned

8 Girma Amare (2009), Supra notell, P.9

8 YacobArsano (2004), Supra note 54 p.202.

87 Al-Rossires Dam Encourages Agriculture in Blue Nile State available at
http://news.sudanvisiondaily.com/details.html?rsnpid=199448, accessed on 14 January 2020
8http://www.diu.gov.sd/en/index.php/home_en/show/94#.UtTsgrQQSXs, accessed on 14January 2014
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measures can operate to both upstream and downstream states. Downstream development creates
facts on the ground and that obviously affects the future use of the river by up-stream states; in
light of this, downstream states have to notify and consult upstream states of such planned
measures if argued it is common practice. Moreover, the UN Watercourse Convention does not
at all make a distinction on riparian duty to inform on planned measures based on the state's

geographical location.
3.3.3. The Practice of Ethiopia

For a long time, Ethiopia has consistently opposed the inclusion of a provision on riparian duty
to inform on the planned measure in agreements that sought to regulate Trans-boundary Rivers.
Ethiopia’s stand can be inferred from the position it took at different international and regional
negotiation forums regulating shared watercourses. During the 1974 United Nations Water
Conference in Mar Del Plata, Argentina, for example, Ethiopia made it clear that ‘it is the
sovereign right of any riparian state, in the absence of any international agreement, to proceed
unilaterally with the development of water resources within its territory.’®°Following the
conclusion of the negotiation on the UN Watercourse Convention, Ethiopia protested the
inclusion of some provisions and later abstained from voting in favor of the Convention alleging,
among others, that Part I1l of the Convention, which deals with notification, consultation, and
cooperation, puts an onerous burden on the upper riparian state.**This is consistent with ILC's
draft conclusion on the identification of custom as mentioned before. The requirement, as a
constituent element of customary international law, that the general practice is accepted as law
(opinio juris) means that the practice in question must be undertaken with a sense of legal right
or obligation. Quite to the contrary, Ethiopia opposes the practice saying that it is the sovereign
right of any riparian state in the absence of international agreement to unilaterally proceed with
the development of water resources within its territory.

Ethiopia reaffirms its position saying that any state has the right to take unilateral action on

watercourse unless there is a valid treaty. Therefore, during the CFA negotiation Ethiopia has

8 Gebre Tsadik Degefu,'Nile Historical, Legal and Developmental Perspectives,' Trafford Pub., New York), (2010)
pp.133-134

% Mohammed Abdo, The relevance and contribution of UN watercourse convention towards resolving the
problems in the Nile basin available at http://www.dudee.ac.uk/cepmlip/journal/html/\VVol15/VVol15 8.pdf  accessed
on 7/22/2019

75


http://www.dudee.ac.uk/cepmlp/journal/html/Vol15/Vol15%208.pdf

taken the view that the exchange of information on planned measures should be made through
third-party mechanisms than through bilateral arrangements involving the riparian states
directly.®'Ethiopia accepts the provision of notification of planned measures as envisioned in the
CFA and must be conducted through the Nile Basin Commission and not via individual states.
Moreover, it becomes clear that from the recent venture Ethiopia becomes more willing to
consult and cooperate with downstream countries about the Renaissance dam out of goodwill

and good neighborhood.
4. Contextualizing GERD in terms of the Notification, Consultation, and Cooperation
4.1. Divergent Perceptions Relating to the GERD

Ethiopia’s unilateral decision to construct the GERD has naturally created divergent opinions
between the main Nile riparian states Egypt, Sudan, and Ethiopia- and the international
community at large. The Ethiopian government has argued that it has the sovereign right to
exploit its water resources for the developmental needs of the nation.®? Further, the government
has outlined that the project will be beneficial not only for Ethiopia but also for the downstream
countries in many aspects. The flow of the Nile waters will be regulated from season to season
and hence water hazards emanating from flooding will decrease, especially in Sudan; floods and
silt accumulation have challenged Sudan, and the excessive water lost through evaporation on
the Lake Nasser troubles Egypt.%® Ethiopia has repeatedly declared that clean and cheaper energy
will be supplied from the Dam and will be made available to the region that would foster

cooperation in Africa.

However, most Egyptian media outlets and official government statements put forward
pessimistic opinions on Ethiopia’s unilateral measures and about the potential benefits of the
dam. Among other issues, Egypt argued that it was not formally informed by Ethiopia about the
dam. Egypt insists that despite its entitlement to receive information about the dam, it did so only

from the media. Egypt submitted that Ethiopia should tender notification about the project before

% Girma Amare (2009), Sura note 11, p.10

9 Interview by Aljazeera with late PM Meles Zenawi, Struggle over the Nile, Part I: Masters no More',
documentary, broadcasted 7 June 2011, available at
http://english.aljazeera.net/programmes/struggleoverthenile/2011/06/2011667594146703.htm accessed on 20
December 2019

% Interview by Aljazeera with late PM Meles Zenawi (2011), Supra note 77.
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launching any construction.®* Most recently, even Egypt went as far as claiming “all three
countries shall reach an agreement on the rules of filling and operating the dam before starting
the process of filling the reservoir with water®Ethiopia countered the argument that this would
happen only through the CFA.%® Still, Egypt also raised its concerns that the GERD will
reduce its share of the Nile that has been explicitly recognized under the 1929 and 1959 treaties.
On one occasion, Egypt’s ex-president Mursi blatantly announced his confirmation that ‘all
options are open to deal with this subject and if a single drop of the Nile is lost, their blood will

be the alternative.’®’

4.2. Substantive Scope of Ethiopia's Duty in the Context of GRED

Across the Nile basin, there is no single comprehensively binding treaty regime that imposes a
duty on Ethiopia to notify, consult, and cooperate with downstream states. Nor did state practice
in the region support the same obligation on planned measures. As discussed before, the 1902
Anglo-Ethiopian agreement stipulated that the Ethiopian will not ‘construct, or allow being
constructed, and work across the Blue Nile, Lake Tana or the Sobat which would arrest the flow
of their waters into the Nile except in agreement with His Britannic Majesty’s Government and
the Government of Sudan [the English version]. Whether this provision binds Ethiopia to notify
and consult planned projects or even more, to obtain prior consent from Sudan to construct the
GERD is subject to interpretative dilemmas involving the treaties and the continuing validity of
the agreement itself.%® For one thing, it was argued earlier, that the glowing state of inequity
instituted by the treaty has gravely jeopardized Ethiopia’s ‘natural rights and in turn Ethiopia’s
development prospect which could serve as a legal ground for calling the nullity of the

arrangement. Second, by operation of the rules of state succession, Ethiopia would now be

% Ethiopian Reporter, weeklyVol. 1254, No 3, 2013

95 Egypt today, Egypt slams Ethiopia for Renaissance dam remarks available at
https://www.egypttoday.com/Article/2/82175/Egypt-slams-Ethiopia-for-Renaissance-dam-remarksaccessed on
3/3/2020

% Kendie, Daniel, 'Egypt and the Hydro-Politics of the Blue Nile River Northeast African Studies', Volume 6,
Number 1-2, 1999 (New Series), pp. 141-169 (Article) Published by Michigan State University Press, p.12.An
interview with Fekeahmed note 49. In the interviews, the official affirmed the researcher that the Egyptian public
diplomacy group had submitted a request to the late PM Melese Zenawi about the Renaissance dam and the PM
responded that would happen only through the Nile basin cooperative Framework agreement.

9 Perry and Alastair Macdonald, President Mursi said that 'all option is open to Egyptian over Ethiopia dam
available online at http://www.qulf-times.com/Opinion/189/details/356859/Egypt-and-Ethiopia-must-settle-dam-
row-through-dialogue accessed on 18 January 2020

%TadesseKassa(2013), supra note 54, p.112.
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required to discharge the obligation to an essentially different party, Sudan, a fact which itself
represents fundamental changes from the original stipulation of the Anglo-Ethiopian
agreement.%Hence, the treaty could be considered as null as a result of a change of circumstance

under the stipulation of Article 62 of the Vienna Convention on the Law of Treaties.

Even the technical interpretation of the 1902 Anglo-Ethiopian treaty does not clearly imply
Ethiopia’s obligation to inform and consult the GERD to Sudan or Egypt in the contemporary
setting of the Nile basin legal discourse. Under the 1902 treaty, the agreed-upon obligation under
article 111 was about not stopping the entirety of the waters. The construction of the GERD that
purports to generate hydropower will not stop the flow of the river in its totality and forever.
Now, it is also important to note that the 1902 treaty has empowered only Sudan to get consulted
by Ethiopia. Sudan, however, has all along been positive about the shared benefits of the GERD
and has not strongly claimed a right to be notified about the project in pursuance of the 1902
treaty. The foregoing discussion suggests that Ethiopia’s duty to inform, consult, and cooperate
with downstream countries concerning the construction of the GERD cannot be premised on any

specific treaty framework.

In the case where there is no all-inclusive legally binding treaty or where the existing treaty is
disputed, resort may be made to the rules of general international law on the non-navigational
uses of international watercourses. The relevant works of the Institute of International Law (IIL),
International Law Association (ILA), and the UN Watercourse Convention have made a vital
contribution to the development of the principle of the duty to inform and consult on planned
measures. All these would help to shed light on the question of whether Ethiopia has a duty to
notify and consult the GERD to other watercourse states.

The 1L explored the riparian duty to notify on planned measures during its session in Salzburg
held from 4-13 September 1961; among other things, it provides for a riparian duty of
notification and consultation of planned measure if it seriously affects other states.

Similarly, the Helsinki Rule of the ILA under Article XXIX, paragraph 2 provided that a ‘state,
regardless of its location in a drainage basin, should in particular furnish to any other basin State,
the interests of which may be substantially affected, a notice of any proposed construction.’

More importantly, the UN Watercourse Convention, the most cited set of rules regulating non-

®Ibid.
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navigational uses of international watercourse envisages the principles of notification of planned
measures in a detailed fashion. In specifics, Article 12 of the Convention provides a duty to
inform on planned measures that may have ‘a significant adverse effect’ upon other watercourse
states. According to the wording of all aforementioned authorities, it is evident that the scope of
the obligation of the planning State is not applicable for all planned measures as such. Instead,
the obligation law would arise only when a planned measure might cause substantial injury,
seriously affects or cause significant adverse effect to other watercourse states. What constitutes

a serious or substantial injury is often disputable and is decided on a case by case basis.

However, it clear that the duty of the state to inform on planned measures that may have a
significant effect does not apply in the context of GERD as Ethiopia is not a member. The next
questions that need to be explored are therefore whether the GERD, assuming Ethiopia becomes
a member of the UN watercourse convention, has a significant adverse effect on other
watercourse states, especially Sudan and Egypt. How does one constitute a 'significant adverse
effect’ in the context of GERD? What criterion applied to determine the effect of the GERD on

other watercourse states?

The exact meaning of the significant adverse effect is still a point of difference between Ethiopia
and Egypt. However, it must be shown that there is a real impairment of use as a result of
unreasonable use of watercourse by planning States. What are to be avoided are, concerning a
particular project or use, those, which have a significant adverse effect upon other watercourse
states and not every minor effect. For example, in 1957 the Arbitral Tribunal in the Lake
Lanoux case, in which Spain insisted upon delivery of Lake Lanoux water through the original

system, found that:

‘... at the lowest water level, the volume of the surplus waters of the Carol, at the
boundary, will at no time suffer a diminution; in the absence of any assertion that
Spanish interests were significantly affected tangibly, the tribunal held that Spain

could not require maintenance of the natural flow of the waters' 1%

Elucidating the substantive scope of adverse trans-boundary effect, one author listed some

instances that include that trans-boundary damage embodies a certain category of environmental

100 |_ake Lanoux ( 1957), Supra note 4 p. 123, para. 6
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damage, including physical injury, loss of life and property, or impairment of the environment,

or diversion of an undue amount of shared water (emphasis added).%*

However, there are no justifiable reasons under international water law that purports that the
construction of a hydropower dam by itself causes a significant adverse effect on downstream
states. As affirmed by Ethiopia repeatedly, the GERD is a hydroelectric project that would
benefit riparian states in many aspects than causing adverse effects.’%? The increased power
availability for the entire region will also enhance regional power trading among the three
countries, Ethiopia, Sudan, and Egypt. The claims raised by Egypt have not been based on
concrete scientific facts conducted at the site of the dam. Therefore, as far as the GERD is
destined to generate electric powers, its construction could not have a significant adverse effect
on downstream states of Sudan and Egypt. All this would lead to conclude that although Ethiopia
has abstained from voting on the UN Watercourse Convention and hence is not bound by it, the
provisions of the Convention would still favor Ethiopia for they only require prior notification
and consultation of planned measures that cause a significant adverse effect on other watercourse

states.

Some scrutiny of state practice in the Eastern Nile states has revealed a lack of practice
supporting the duty to notify planned measures. As mentioned before, the state practice in the
region does not exhibit the requirement of general practice to be accepted as law (opinio juris)

means that the practice in question must be undertaken with a sense of legal right or obligation.

The downstream states of Sudan and Egypt have never notified and exchanged information with
Ethiopia. Likewise, the voting record of Ethiopia indicates that the country has never supported

the principles of riparian duty to inform and consult on a planned project. Ethiopia rather

11HanquinXue, transboundary damage under international law Cambridge university press',2003 p,4

102 Alemayehu Tegenu, the former Ethiopian Minister of Water, Irrigation, and Energy told the Associated Press that
Egypt should not worry about a diminished water share from the Nile, (2013). Alemayehu, said that we don't have
any irrigation projects around the dam. The dam is solely intended for electricity production ... So there should not
be any concerns about a diminished water flow," "Even during the period when we would be filling the reservoir,
we are going to employ a careful and scientific water impounding technique to make sure the normal flow is not
significantly affected,” the minister added. available at http://bigstory.ap.org/article/official-dam-will-not-
significantly-affect-eqypt accessed on 18 January 2020.
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considers that reasonable and equitable use of shared watercourse is a sovereign right of states.

Ethiopia did not vote in favor of the UN watercourse Convention, it actually abstained.%®

In light of these essential facts, it could be concluded that the principle of notification and
consultation has no support among the Eastern Nile basin states. And under these circumstances,
Ethiopia does not have a legal obligation to provide notification on its planned measures and
execution of the projects, at least not in the scale and type anticipated by Egypt - except that

which it may choose to do in the interest of good neighborliness and cooperation.

5. Conclusion

The treaty practice of states, case laws, and the works of international governmental and non-
governmental organizations widely envisages the principle of prior notification and consultation
of planned measures. These authorities of international watercourse law have agreed that a
watercourse state should or is at least recommended to provide notice of planned measures that
could potentially cause significant adverse effects or substantial effects on other riparian states.
It is also demonstrated that authorities are not unanimous concerning the scope of the obligation.
Authorities differ highly on issues of whether the principle of notification on planned measures is
legally binding or simply constitutes a mere aspiration and on the effects of failure to comply

with notification of planned measures.

The UN Convention on the Law of Non-Navigational Uses of International Watercourse
stipulates a very elaborate set of procedural rules applicable to states in the implementation of
planned measures on an international watercourse. The Convention sets forth procedures that a
watercourse state may take before implementing or permits the implementation of measures that
may have a significant adverse effect upon other watercourse states. The obligation of the
planning state is, it was shown, to give a timely notice of planned measures that should be
accompanied by available technical data and information when the contemplated plan may have

a significant adverse effect and not just any sly type of effect.

103 Eckstein Gabriel, 'Study and analysis on voting records of states on the UN Watercourse Convention available at
http://hdl.handle.net/10601/952. The convention was adopted by a UN General assembly in May 1997 by a vote of
103 for, against with 27 abstentions and 3 abstentions. Ethiopia is among those states that abstained. For the latest
list of countries that submitted instruments of ratification see here:
http://www.internationalwaterlaw.org/documents/intldocs/watercourse_status.html accessed on 23 January 2020
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In the Nile river basin, it is demonstrated the existing legal framework has failed to regulate
riparian duty to inform, consult, and cooperate on planned measures. Principally, the 1902
Anglo-Ethiopian treaty provided an obligation on Ethiopia to inform and consequently get the
consent of British and later Sudan as a successor state before implementing or permitting the
implementation of projects across the Blue Nile, Lake Tana, or the Sobat which would arrest the
flow of their waters into the Nile. Nonetheless, the nature of this obligation and continued
validity of the agreement has sparked argumentation, challenged both based on its own merit and

technical interpretations.

It is also concluded that practice among the Nile basin only shows the prevalence of unilateral
measures than notification and consultation. Lower riparian states have undertaken giant projects
on the Nile River at different times without notification and consulting the upstream nations,
from whence almost the entirety of the waters comes from. Ethiopia had consistently opposed
the formulation of a principle that prescribes riparian duty to notify in various international
negotiation forums. It has been found that recently, Ethiopia adopted a new approach to carry out
the obligation of notification on planned measures through third party mechanisms instead of

bilateral procedures involving the riparian states directly.

It is founded that the unilateral decision to construct the GERD has engendered divergent
opinions across the basin - and the international community at large. Egypt has submitted it has a
right to get prior information and consultation about the project. Egypt argued the unilateral
announcement by Ethiopia as unfair and against international law of good neighborliness and
cooperation in good faith. Equally, it is demonstrated that Ethiopia has made an essential
contribution in complying with the principle by taking its own initiative on the establishment of a

tripartite panel of experts.

Finally, Ethiopia has no treaty obligation to furnish information about its projects to other
riparian states including Sudan and Egypt. Neither customary international law nor general
principles of law oblige a state to get permission for damming an international river from

downstream countries unless stipulated in a treaty between the concerned states.
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2 Hh, o>AméE NAACKL OO N7LTTHT CAOAT® &€CE (LT PTLALOT MhelE ANGS chel 176 AL aPPA avPpmid 9o 0T
PP 1ICTFE PAFORE Ml avZchtE P& 9% £TC 17 19657 1% 173 LavAhitdv:: See also: Mohammed Abdo, Legal
Pluralism, Sharia Courts, And Constitutional Issues in Ethiopia, Mizan Law Review, Vol. 5 No.1 (2011), p.
78.
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5 Ahmad Hasan, The Sources of "Figh": A General Survey, Islamic Studies, Vol. 29, No. 2 (1990), p.114.
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5 1bid., p. 115.

7 Mohamed Abdel-Khalek Omar, Reasoning in Islamic Law: Part Two, Arab Law Quarterly, Vol. 12, No. 4
(1997), p. 355.

8 Mohammad Hashim Kamali, Sharia Law: An Introduction, Oxford:Oneworld Publications, Oxford, 2008,
pp. 162-163.

% Ibid., p. 165. See also: Mohammad Hashim Kamali, Issues in the Theory of ljtihad: A Reappraisal, Bulletin
on Islam and Cntemporary Issues, No. 29 (2015), International Institute of Advanced Islamic Studies (IAIS)
Malaysia, pp. 3-4.
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10 1bid.

1 bid., p. 4

2 0 AT ALt AL (HAPR PGAI° aP-AAP° “TVNLAN OO ATLD< PoL0D<7 91 091, 00PANT 1022 ATHY AS4S.0
PABAAL 1K FPTE Ndld) AA-dE aPON A% PhO-P T BOILPT (aPPGFDE (FARIC 787 A L7 PGS T 165 T
ANPOAD- A, Bch € AT1LLA AL10F LhPET GATIPTT L1THN AG “I0F7 091,040 IPCIPC Po1.0RCTINVF DT HE&PT avdpls:
K90 0ANA AA-&Ph heF (LPT PHOPRT R4S A PO PTG Fhedt PAN CON-18L 10 (4% GATIPT (72#1.2)
AL aw/l 3P M, ATPRLONTE AAR ANtE PN2Y chl GATIPT (7890, € AN-12%4) 7 Bahir Dar University Journal of
Law, Vol. 7 No. 2, pp. 261-281) £ (t::

13 Mohammad Hashim Kamali, Principles of Islamic Jurisprudence, Cambridge:The Islamic Texts Society,
1991, p. 366.

18 A B4 €7 G DOLAFI0D AQATIR (B4 Ly DCE hAZE: CO-PA PHDAL AT A B7AL ROPPEP I°CIPCTS
LT AONAL ZAL LA NN HE «P&0 YLTITFP mCrty» hTLA@- FCATLD- (104 U3 PAIPANT PLNT
ATITTT AG 2A07 ALG TTUNLAN ATTINTA PTLLLA hG hkT ATINCT 27LeLA Tlt U-tv AL (T T9A) £NAA::
UAEI Dot AL a8 A@TEY ATAE ATIAT AT aPANg® AGHTFY AN 291847 08 TLAT herrSFo-
ARG Faeaag, CFm- A0 & TANL NHU AL ATACT A B 1A 8 0 B4 8 avdG R 1@~ (ljtihad is the ally of jihad) NeIat
210 FA:: (Taha Jabir Al-Alwani On Issues In Contemporary Islamic Thought? The International Institute
Of Islamic Thought? 20057 pp. 66-67). H.Y &€ P98 170FY AdeF T+ fav-pave UTig® he9A. 7% Issues in the
Understanding of Jihad and ljtihad? Islamic Studies, Vol. 41, No. 4 (2002), pp. 617-634 gavAh:LA::

15 Kamali, Principles, supra note 13, p. 367.

18 1bid.
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aow/ st PPl g HCHC ch9 2T (FFHPPS NEBCAT AG N6 Paviens RO+ 990t BFAN:: NAHY AL A7
(PALPOTT OF hRI): A0 (POANAP &I°89%): ANZV47 (CTO)T S TPI° (720477) OH-+. Lavafie
aCPPTF (ALAAL OC 7Lt WS (A BZAL hTTeE NBRCAT AG WA DG PHHaP8. CFm-:: (1Y
IOUETG (A BA1AL aCPPTF aod PAD- ARYT PPCE oV RS 99007 PATG. aoCP R70-hal DAY
NAAD- OC PTLPAPANT AS -tk aoCPPT aohhd AAZ PARPT aPAaoC ATINGPC RTUFOIC aPP j@-::
AN PALP DT 2PPrE ANET RA B 1AL aoCPPT aowlt 0T AP &TANE TIATI® NP mL9°
N7204%h AL TrFCAD- A PO TF K7L AR ALI20CE L TFAN:: (TaPAAL ANFUA7 0SS A0 TPe-L. haN
ANF@: U0t 2PAP LIP8TLPT avd A8 ACTO ANAL PS A9PlT SFAG PANTYA? PCE AU

AN OMPAL (A, BAAL aCPPT avnhd LA+ ARYF NANHUS D £71-7CA3 P RTE. PoHT hAPPY
STHO Az Y

A AL 0T RLAVFD FATT P (H10R PASS I°I65>T £°C PAOL T SANMT AL (aPP'r? 427, 1D+
N7LA SN« &7 (1h9P AN-ICS) Fhhd AP79° ARPI° AATLTFA CAATLYT (H2) £L8 271LLH LUPGA::
AAPII° A, BAfh L M PCD ANISS AT AQTAIC:: A B AL PTLLCID- AINAN NAD-PEI® P1 NI°CIPC
Apav: 1k 01 AP (L&) T hANTE U NN (77 84A.8) avtc hPar<y hTIm +mPI® LaPen.La 1M+
PILAD: -hIP AL AANALLA 40T NFIA LLLANT £I°89% PANLE 1T PO ALTLDIP:: (e TI49°F PALGDY
Pchl ARI® AaPZ8T chel NAGP<@ NaomPP DL AolONTT PATFD- CLEH P T 0T1TST v-hdP? TloP
ABAAL AN ASTAIT NHY QED AB4AL (1PN h@F AL PFavw/l-t favPavsP J°CIPCS AG TG+
@921 KT8, P\NT 728 B F DRI° TOHANFF RRI° TPIRNLP APAAL KILTIOON hTlANT::18

ABLAL MHEPEE PN A8 AL WP8LTIN AG T197T Co%T 854m- W& v-APHGP PTGt T10Pe
TABPAFAL LTUDI° AtA AA-£Ed (P06% aowlAd-hANT) OAN:: Add AA-EPh WL TST aoph PPt
NILe ao-pav: AALLNT 4AF O A1.0-7 (ThFL Lav-AAI® “IWNLAN( ATU-9° 04 AAPCE £219° hHLE (1744
aeM@- DN (H1.D AT-F11.0-7) aPwLFP PCRT LHE DL NAA Neemet HHah, FO-A&TF aphhd 0Hia
P49 ALPOTE LOAT APO4S PTALR ATLPT7 APANZ PaoM PAD-PF HCE 10-:: aval: NAL WTLADAM-:
NTPA ALDIC NG-0PP °WETF dPhe LTLTTD7: NHCHC P9°W65 T +PLE LA »Ots AL PoILTTD7
PNILFP 0hel JOCIPC ATPIOLA RPA Phdbe-AN WS PHE (Methodology) h@-dt Tbba: 1-::%° Q4 Bifch &
HE&PT ALOA A7L:9° NP8, PUE>T ONT P PPPA Ohdl £1ILPFT AtdAtg® Aavant SFANE (Y Phel
POCIPC H&E PRCATS L6 L1DVPTFT WtdAMIP 99004 0T (vl PPu-¢-7 A8 NG TAPA:: AATD-

PABALAL PCE LD TCTI° ALY AAN Mo PTLPLEANVTFD- avI0CLRLP 184 -hANTT PolavANT 1m-:
NAIHLY Phe apCPPT avhnd PPA0AL AoPhi® (E070) 7 CFO (A1047) 7 0L A9 (AN10741) KS
AeTI? LTHOFA::20 NRCAT AS NG DT Lo P06% aPCPPTF AG VU T Ut (A BLAHE 27C 270 Lk
CFm-::21

3. ASAAL T LLAVED- 180T

NABLAL T2 hedeT oo A8 NHIAD- AS.0 BN (400) AL 091.L.L10 2chl PPCI°C NP8L. P06%
POUET AR, PaPw /At APY 09910 aPP 10+ (HYIP avw /st pLav®- NavAnFP 208 (DYe) S10% hPTIe

7 1bid., pp. 366-367.

18 |bid., pp. 315-316

1% Mohammad Hashim Kamali, Methodological Issues in Islamic Jurisprudence, Arab Law Quarterly, Vol.
11, No. 1 (1996), p. 3.

20 |bid.

21 |bid.
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aCPPTT aowlt PALLT TITE DI Ohl ORI° AA JOCIOC AP 1AL hOAATC:: (A LLAL PXIN-chAl DAY
@07 PR PIPCIPC ARTT aPhind T av<i (100 184-hANR (0PA) ST AaPRIP 9°CIPCE NF6-T1C
OLI° MPAR avlB AL F eav(lAd (%) TIPRER J°CIPCE NATIE AL avlhH (0+C4) 9°CI°C Ao
S AN APPAAT NALMS VARG ORI° A A1-GTlt av1d 99.84° JPCIPC N7L4-hANG (tenOcr
ADYFPT AL PHavZpH NaPP A B4 L AOOAT:: AP (1989, IO -0 NPT CATAAN: Phl
AT AR ATE AANA-PM7T 2LLA7T AD- 9°9I0C AG NS 2oL HCHC hl2 T ATID-Nt 099,849 A B ch e
(EChT hG/ORI° NiGh PLav®- e+L1TTH AN P &7I1LPTT ORI® el aCPPTT SNPO (A1307F)
Py LECNFA:: (1PATL P06 oW T PAtavd: (@Y Tdba £°C PAPT PTG D90 JOCI°C A B 1AL
PT90,0A aPPRY £ TTHO A : 22

ECATS 5A NFIAE FALTD 080G HCHC Phel 147 FANVED- 18T AL (Hil) IPCIPC 7984
ANAT OAGPPRE RIHY T80T AABLAL HTH, AQLNIP::23 (RCAT WG A4h Ptk hdl ANLEPT
(484d) AABLAL ONFD A0NTT A7AC Ahe-T TNEAD- A TR S TFAN:-2*

i.  PFATTLrE AThT @R AN T TIIC PAANT AOCE

PRCAT MRI® kS ANLED: OHG9Lt @RIP AN TOC PN (Fi4) NP1 ABLAL ALLANE
ASTA:: APAN:- NOLOT apPhhd PAD<T PO-CA £CA PTLOARE PRCAT AR £7101PTE NAARTH ATAC
ATCTI® PATIAM- NGPPGTFD A Botch € ARLLANVTFDIP:: @Y (TR CAMA hi/L PTEIIM (LP7IPE
RCAT ORI (1647 (OTEAT (TN OHF. T4TF AL PhtbF®- HCHC £7190PTF 0P+ Lt AnS
ARLART® AFDS NP PHAPET TIUNZAN FenOE ADIFPT AT80-9° 20189 GATIPTF (72#01.6) KIAC
A7215 AP T £10A N9 LI NTIAT 9P AT PHAPE 00169 AP D7 Lhd-ndte::?

ii. 9997 P TIC 17 PIAK YT TOIC LANT AL A0

®CAT AMPAAD- TGTTLT WTNT LA aPP (U-Ag° U&7 H& 3Pt 10<::28 11C 17 0hel W12
AARK PAVPF NPT AFCTI® OHIAM: AP SFAN:: ATPAAE 12:2287 NV 3T Ok AP <&k (VFTIE
L) A0 W28 FRINAN: (244 PTLAD PA DAL (1AL TCTHI° PAD: AATL PN (9P Kr1P2T 1]
PLLCIPAL NAPP'rI° AABAAL SFIAM LLCIPA:: £4-A PTLAD PO POC ANO OLI® LIXVT LT N7LA
AP &FAN:: A--UL4S ATV <COC AN 07N AF&Tart Ali-04.% hG “I0h £9° <Pt 27%VS

22 Kamali, Principles, supra note 13, p. 368

B HCNHC RCASP ORI° 0 &1ITPT 0040TFD P h-NchC DLI° OTEN 14T AL A BAAL T2 LT
PAD-9° PTLAD- (19°Cch £LF 079008 (LPI°F NABA4AL aCPPT oohnd AS P10 0CT0 DRI° ALARI® I°CT,
(ANEVGD) A% PRCAT ORI° 05 L1ILPFT 104D 09184 h Lt ONT Adhd DL AGs0 O-msAd 271000 A
nwriE 85 PhLRAITY PCER WIRADT P914PL avClP 1@ AAHYT NOAAKIIFD AYAC AAPZAL PNFIAM-
PILaPAN 0chel 1A T AMAD: (LPC NALARTIFD: 18 ABH AL ALLAVFDC ADT A LLAVFD- WILTVUTN PANEYAN?
AM0-hAN ANCE, P APCN STFAA:: A998 RCATP P-CA AS POTEA &101PT AAZ NaPPGFD- A O0hel +CTI°
PIICNLAITFD (PP NPT AALARI® HE. TR LAAT hV: 4% GATIPT (72#(1,.8) A5 HAPNS 0 Ali eI PT
DSPHAFOT A+ ke QALY AR &72I1PTF ALI® (WP NAMLYA? AoINR T (AL 78 188 AL NT1.LL1D- PhLAAYT®
ATT (187 TPA PhEARI° A8 AMAG NIHNVTFED Lh04 0T ADPPCS hAN, PISHE A8L.A PLTAN AS PO A
LYVPTG POF P99 PL2NT NEGP aPwlt A8 PHAP P06% A PTTE PALAN:: AANTT PUA MéP Lav87F: Has
political Islam failed? Head to Head__ Al Jazeera English? published on Apr 22, 2016
https://www.youtube.com/watch?v=KIVHPfIOIjY gavAh::d\::

24 Kamali, Principles, supra note 13, pp. 316-317.

% |bid., pp. 173-174

26 |bid., p. 11
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OPFT> 9L FCHaP@FA:: (Y PABLAE AR 9°NT0T OHALP P-OF T LH ASMAC AS POt AT
LT

iii.  197%rk AmeMé T (avhdhrk KA1, 001 AOLE:

20 Kot ANCE. RTLTT @ U0\ P04G o7 (P10 (U440 AL F 101 9N 0+EI° 949951 Andns PSP
PANKTT TOIC ATCOTF PTULTAD 2440 OF 102 (D40 PHIO 2CoT TANLD- ATPERLAD- D)L PRLAT
D207 npet N0FPC v-0d® TNt SFAA NATE P1Le AALLA NIrA PTAAS- - AUL (1mA) HI0PTF GFm-::27
AUL H1IOPTF (AL HIO AN NF D4 (oPPGTFED- +49Y 3 F D hmeMé (H2) 10+ WiV 0207F
NSHFFD- A& (LP° 9ot Ag (NAVFAALPE 39757t @Re9° PHIND- LYt (AN5E) WIAC
APLAL ALLAVED OFAN:: (AUL HINPT AL 9PU-¢T +4A7), PT10LCATD- 039Nt apav{g PTG

PILAMFD OFGTLE 88 CTALE (PPt NANLE 13- TFD AL ALY A B4ALS -hdP (FCL) AL LLCAN::
28

iv.  (FYIL1EI° AG 1Fo-halt And-hs PP AN

LU (LPY N4 AL ANF 099771 CANLE AR'TH ALPYE A& V40 NAHII: AU (1MA) T 1§4-chall £19°
K09, (TLP7 LR 10 AFPANE PO (b AAN-F1LYch (dh RAT° (4 AA1) TLAD- U440 H1O 1A hae
M ten918 <4 (47 PTLAD- AIANKT 447 A1 (LPC Ok 28T @-2P T4 BU-T ORA KHhTE
KNP US 2Cok 1800 W80T OF 184 BU-7 UL hQLATC:: AT AN-04% hed 447 ant1N00T
P88 PO PADI° AN VILPT LT P98 +% KT AN W78, av<te (oo @<L ARIPII® P70 hA%I®
ANF@-::%

ONPALE A B4AL U-OT AT PCE ALH STANT ATLT D PFCTI® ALPT AAT D+ £9° (hel PTI-M+ (-2
PRI, OUET (#047) OO PATT AVCELT WAL O FIART AAT My (TLPE L AL AL CTCTI° PR
LELPA:: (HHPHD- ST AL IPT9° AR ANLE, PA NUPIS 142 av<i 1av< PAFALT NP A B1hL h8.N
o7 PaPPLE TG RFLPA:: P AN Pkl BT AL HCHC ch Dt PTLPLAt (AL 1L aPCPPT AL
(1evaoChy 1@-:: NATHY PCUPPT aod P07 AG1Va? WS 720475 PTLTTHO T 0P P29° (LA TIARA::
AL htmetet hdt 149P PANLE, AR aPhhA: A, Bt e NavavsPm- (i) AL +4.271 PTILPT (LIPYE
NPSPE TINTI° 0 ii-iv MFmPa-t PANLE, ALTET AL ATING LT AA::3!

4. A PAAL LN (169D 18T

ABAAL TILA (6% KT PAD- 918, £LE I°7 PUA 10+ A\TLAD- TEEE AIL SBNT (HIAD 8hl 4L
PATIOO(LYT 45 AL PTLOAT 1M-:: 18R NAG-NT JPATH PULLAM- 9L NPT: U-ALH: Seh14 AN P06% AT
ASAAL (91847 W64 NL7 (0-h99) Lt CINAOR 91T (£L€ 0L%) hAVTFD-:: (AL L£o9° H-
T BA A L MoV TNLAN DOT 09T 728107 AL Pchel IPATE P91.PAD- 188 N omaP? J°CI°C
Pa9L:4 QINANE 1&F SFCNFA:: TER AL NALT LY ALTE 48 AL U-NI° CehltO: 728 B

27 AOR AOFE (5 P @ PA4% hel PP Hawassa University Journal of Law, Vol. 2, p. 185 (2018). PH.v
27rg AMPAL LHT PUAN TA9TLET TR @aT PO F4NP PPhILETF ALT ovah: ALPDFF NFHLI D 49Ty
IOHG APCo%F ART PUAN ANCETT LLBPT AS AAST NUAA HINE 7B AS PA4ih AONLETT 14T AL aowl P
THOL AN ::

28 Kamali, Principles, supra note 13, pp. 368-369

2 |bid., p. 369

30 |bid.

3 |bid., p. 368
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IOCIPC 197£:4 ©chl PGt ch TINE T 000 91803 (4.0 hdA) RAVTFD-:: PEA] heA. ARAVTFD. LA 98D
At a2:84A.L7F aoand (AT NHNOY PU-e9° A ST 9183 LOCAN:: 7284447 NN PoLavAnto« 158
hPr: ABAAL 07184 00-(K7 ARIP 0av0N AG Paonti\ 9183 (P21 0€2%) (ASCOT: (Faraae 148 AL
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Y@< PHIAD PSS NP (AT PAINADG T84-hAOR F (U1 LIE (ATHLY aPAPIP 180T AL (49D
Penel JOCIPC 1840 0N P 1002233

W18 NT P14 P9010-F Ohel TR NRCAT OLI° (54 OOT TARTD: NS 701 LLAOFD- NPy:
OATHY T80T AL A BAAL 182 4.29° PFNANA 102 A, BAAL GAT] SIAK P016G 1147 QATT T80T AL
hP8aq, OUEYE PALP Pch®l I°CIPC N918:4°1 AR P06G 2°CoT aPHCIT ATEE CIAK aPAnF P &701PT7

@L 17 NN NaPAhFP RPPC hG AdPE-C DR 0P 00l T10PG avPld: he.LAIP: 134

K18 Lot ch € (RTL: vl ST AL A BA/AL A&CH 0otk L9897 AL NLLA (3A (1FaPAAe, 182 AL
AT 2B ch Lo RPHTT AOVEERT aPHA RILTILPENT U-(eT° A A 7TA QOATIaO(FA:: A B AL
PATLLIVED- 18T (L1TavF A7 AT PRLNTT vrh9” havhrtd LAP P07 A4 AL K19.98C
21884 2790 ANTEeT Nk 7L AIR0CEA: 2 LUIP FOUE T o HCA 02-0x7 ch®l 9°CIPC 124 PTLTA
AT Uste 9PCIPC WPELLCA PUUNLFS RIS AT (& havhtd (791.€) AP AP hal?
aomP9° e+PH ARI° NO-ANP AI°1H Pav’1en, NPP'RE FNLD-9° (LIPT PAAG §6.977 ATLTLPT Pavhndd::
T PAL T POD A Bofch € T4 ATITA At WOT (077) NVF 1D-::

A2C OB (RIS OPT COHDY A, BAh 8P hEIO: (-3 PT aoA@T N7 ORI O+AP Al8LE NaPPH-
PN LaPeC aviv 18T AS 91 AN (8T a8 AR PIULTT BBt A LT AP (19LAMT GCE
ad PNALS NFTrE PAYR 9°79° A7, (IHAPSP PECE (LT ALLBET 22907 2Co%T AFCS 0T &/0F
@-A3PT (0AL &/(LATF AAC ORI A FLI° (LFATCE 2V ALNA N9PCY LLE (8T 778th.L7 avhnd LA
169P ANEEeT OFALP PAATTTIT 848 ASCTFo (LFA: NHY PaPHE A% NAAD+ AGPLT (LTA9P:
ASAL NANCETE Mz (WATL/047 AU - Speculative) (aPPr: (19PU-C-P ®LI° (871t PA B AL
Lg8aP T avhd PNALTTS POFTIT PAC:: QU AL AL ANTSE OAPPRS AL A% AOTeet (HZ
ANCE) Aed\ PANCETT 718 PAD- (PP 10+::35 04, Bfh 5P LIO8TLPT CANLE T A 1Te (W8 A BHAL:
AFPAPD* ARACT® (AAN-AE1A% 4 RIEL (L7700.4.)> NTLAD 21164 chl ¥ (Legal Maxim) £@nAA::3

5. PAZLALKCEYT (20 PR rT)

ABAAL R0EG IO PP (1RCAT: (457 AS (APNTICRR A8 (024) HL14. 102 NRCAT N71AE
Okcch 19k 4:597

32 |bid., pp. 369-370
33 |bid., p. 318
34 Ibid., p. 370
35 |bid., p. 371
36 |bid., p. 372
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ChGTE LavGTFu- PR AAUT i aPANFE®YG NAGTTHI® 020N OANATY FHH::
NG @9° 1€ NHhé-ng NAAVS Naognsam- ¢7 P90 F9° NP (P+he-ne-TFu-0F7 11C)
ML KhAUS DL av) OG- av\ (it 537

OHY ATPX LavEavsfm< 0L§T-T1CF P49 DLI° NAMPAL PANAT® CADPHG Phd I°75ET AJPAD
NeASNHFD (e PINADT PO PAT - RCATYE AG 10LL P10« P+AN-TT faoYavey KiAPTE - (+5h
DPCEDY PTLLNLA 10+ AT D PhTPS. hFA £9° AL BT PS N9P0AI° “WNLAN O-OF P10
A28 TR MRI® PoMav TFIC (LGCE NRCATS (b4 aPWlt aoGstch, ALPTT WT29110 LL1P10A:: BU ATAARTE
1% 0PI (RCATS O5A 0L8AN AT (ATHY P49 TPUT OAT PHIAR 904 el aPCIPP T 0£701
PNIOPTE 0hol GATIPTG INFT aowlt (1992471 AT A%S0 OPFPS NOANLP TFUCTT avpla S AANE
Pcavav\(y FCRTLD* Pkl €UPTT WG CPPTY ATHCA ATOICT 0h aoqtdh, aPPLE TINT 1D-E RUY
@849 PTLFAD- Lo9° (RCATS (k57 0chdl NEA AL PAP I°CIC N97L:4° APV RA B4AL7 ANLE T
PavpAnFA:: (+aPAae Al NECAT: 2:105 L15°A::)3%8

ABLAL NOIAKTE A® NBCAT LAP PG L6 AThdd:: (Rav-0H 44 191N N9L30PD- h@-P H10
aowl P 4 B4 L NRCATS NG PP 0ULTT PO6S IOT DRI° ANCE: WIS $LIIMA:: A B AL
DMk 9°99° (LIPT AALTEFY ALONTAICE AILM-9° R4 B/ AL Wbt (LLAIP DTSR I°08 WILTLeNTY
V40 POLAA:: AT P7RTITT TG 99840 (14.%4) NATPAN H1E: NaPANG® ART av et JPANT AL
AS MOT APt avg N AALETETS MPTLIET 079005 U420 NPT (a0t 0AB7AL A1 210
APt ARTUTFN IR A A BAAL (PHIPGE OAF PANAT APOFE AAING P54 PR g
(aopavg: AALLOT OANCETT TP AL DA AILINC P91.9045%F OH PHIN avhaeC eFHIY: +9%97%,
(7P£C) WINPT aOF LFDF (A, BAhl hDP TG 0chl Pt AL APCAN L7LFA F40P L4 TINGE +8C7T
APCN AN

NIPRLLAIC: RABAAL AOCETT NAPRITAP AA(L P14, 101 NRCAYS (s NFIAK PATNLT A%%0
Pl BT ao§ h, APPAFD Z7910 Aheng ABLAIP:: Neh Nt e22AMs AD DC +LLH
ATLLMG %90 PET AT PAFO- HCHC 0chel &10LP T abl g PRI BUT ATTILL9°F RCATS
(5 PWEFFFO- WIAMOP PFT 06% (A BZAL ALt A¢-HIPS THCHE Ll h8FG houndan

APAMY AP IC +PeH oM HCE-(H TUACTE 0ha NMTF JPANG aoqeth, PTLAM- hel T10PET
AHETNTE 2100 (@Mt (6% FATITES PNRTE ALLITT S10A:: AAHUT A7 AL 1784~ hANRI° P
Fe058 AgPNIERP AAN, ANLALTE PT1208 1@< 42

37 k- 4:597 0P80 RCAT PATICE TCTIE TV ALL a0Yavg: AP hG B av-Yavg: A, U0 18T AAF 9T, &CP-1E
1997 4.4\

38 Kamali, Principles, supra note 13, p. 373

AT PTG POV TIC 17 (FHPPE a0 A LA WALEFFY (0ehe] PPIB YY) 00085 (HPAL) NCh PhCHY
WIPRT @150 DRILUP® aPNA: (ddd AdF@0h (9:122) AMCEF U U9 Lh0ltar heasT ava-mi
ATLAAVFDE BARTIC CavPIT API° LT LFD-I° 170 0L A $CHO- PPLTITT h@PT TITGT (APF4PH & 47)
ATSANFD- RLYIDA:: (1aPAAR: KIHS (F av718 AL PTLIMN/PTLTe (@ AH. 7 Bhb £5 - 29:69) PTLATD: A1ANK
YeMIGHP PGS JOCIPCT Pt NATHUS aPAd PRCAY AYPaT (HPAL) AR NaPIat A Bt € RCAGP aowlt
AT80AD A POV POLAN::

39 Sunan Abu Dawud (Hasan’s Trans.), Vol. lll, Hadith No. 3585 and 3585.

40 Kamali, Principles, supra note 13, pp. 373-374

4 |bid., p. 374

42 |bid.
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6. PALLALTNG4LTT

CABLALTNGELTE LOA (AL 004% 9l arhin AL F CA@-b+ AANT PP I0ANE ANGOT HCE AL F
ABAAL T80 PTUTFA aPPRY 091 PavANT KTI0-hAN 10-:: NEPA Pchel HCET aPihdf APANE NO-Ch
ORI (17918 chl AL AR ATLG +a08T14 (aOFT 72846 a7 BFAN:: &V TINT (AL P4%4 avhn
Bt 4L S AT AL 72¢AL av Py R9LFN NavPy OC +POH 29914 s 10<:: HD'r 0774
A 1AL ANG4L hOLATCE NAPII® A B AL 124 CTLTAD- AP (U-9° PAS% ol HCET AL 145 TAP
AD-Pt PADE p-A-T PPU-C aPPT B10PA P7LA AEEPT ATANCPPA:: NOHDT OFAPE Pt Po9AN:

PUTNA AS Hehd ALPDTE L9 ABA4AL TNE4L 10 1TINT ehehdde::®

RACLAL WILTT hAN PCAQTT (PLI%F Pav-AAI® AAMEPT eTNLON ALTE L£28 @
ao(FINETF PAINSGT NP AL AC10NTF ALGLD PIUTFAGE A8 72:87A.6 (-9 P04 aohT AL &

PoU-C a7 & TN LIPGA:: 2V 40 Ahgng WI8WPT (LFOPI® 0A B4AL KL hA AN  HCA-NHG
O-ANAN Lh AN 20N LLF AL MGG a0l 8 GOFG TS, TPt QAT LA PAAT° Ten 0ok
AL W78 NN (U-9° HCETF hOdt AT L0: P918mNP aoPry hoh, POLAN::% (Fena189P: nF
RICAANGC-D TP Bof-ch B NABAAL NTLLLCTOT PAAN, ACNT AT aO(GT /P8I, A B4 C (ABA AL 4
120) F VoA (P06 T/AT) 22C PN ABAAHLT RhEARI°/ NS AL AL VT POLOT 099008 () aP(P'rs
04 BA4AL 0NG4T AN AL O1710 aPP'RT NTIA. AhAD- LIARN::%°

ADPTT ANATIP 9949 (Islamization of Knowledge) PHaPG Tty Jradk CA71-h@-bt+ 7PSE 10-:: QY
PIU-CT TPTET RA-GATIP PALTIN ADPT NANAT hd-PT TI0Pe °C (Tawhidic Epistemology) h1815

PIL0Nt PPGHS PCIPC B 1m-::*® (HALR AP ChDPt HCET Moo TH Phel RPTC
P99 LOLADTFD TR hNLTANRT V18R TACT AL NCHC hel hS PALARI® A2Co4T AGPHCT U9
PAL710 aoADTF ALS Pchl HCET AL NAAD P T aoP Po9L, () 1D-::

NLHE A%0 (ACESA) AT &4 PPCIPC AT1LLo - I® CAD-P T HCEAT N91994+CS havtant Ar%7 NTAPT

TPGEG (97L99F) Achl I°CI°C PONT AT NGPaPC P8 h B PPU-G-P, 9183 F @ av@ Mt RAVFPA:
P AAHY PABLAL T044LTrF NHOPE MARTE AS UATTGR PavlB 2Copt A@-13 AP 991.016G tavs.sp
PUPT hOl 10+ oD Bofch L PRTL ALTIN AR ADPT OANT haolP? Nten1é P06% vl aPCPPTFS HEPT

(At4) P01 aoP7 10PA:: LU (LAA U-AI° PHCHC 2T hEAT (£84) AL TG 91849 AAT Tt
ALPT Ahe JOCIPC PTLLADT aPwl IR Oh®l aPwlAt-hANTFS aoCPPTF Ad-dt+ DPH NAA (A7E: AP+
ao(in AL F aoBofech 8 A PT &TAN::Y

4 Ibid., p. 378

CALLAL ThE4GLTTT Al NTLLN4 A POTT avhhd At U027 AA-N04F AA-THAS AT AN-U919°F A7
T009.9hT AG TTISPFT D AANT AA-PLI° AT AT-A@N7 2TFNFA:: (h91A.F 1%, 378-379)

4 Ibid., p. 379

% Ibid.

4 Rosnani Hashim & Imron Rossidy, Islamization of Knowledge: A Comparative Analysis of the
Conceptions of Al-Attas and Al-Faruqi, Intellectual Discourse, 2000, Vol. 8, No |, pp. 21-22. See also:
Osman Bakar, The Identity Crisis of the Contemporary Muslim Ummah: The Loss of Tawhidic
Epistemology as its Root Cause, Islam and Civilisational Renewal, Vol 3 No 4: July 2012.

8 A BAch € P2CoUT ONT 00T A SOV (0B A.5T) (AT 24T hD-PT ATLO- AATILTN Pordly? £0§ T9T T
P LPTNFA:: 2V (AU ATEAT (124270 Pl Pir JPU-ET L9° AdA TN AONATO &40 (PTG F HCHTD-
ABLAL TURLA PTUT O aOPRT WHANT LY WIRC ALLAL U0 PCE ALH BTAN- Chl AL RS 242710
hOPF ABLAL: 0l RTTC NTLLNLAITO: TWNERE ADTIOLER: 70t 14T AL AT QA< PAR70
AO-PT AR (19vavCHiE (AD-PT AL PHavwled ol avPl& LFAN:: ARV hl +aveT18PT (28 chPf) Akl
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7. TImFPAf

P0G 965 (PPN 0PP (11AR) AG AaPnIAP (N9PCIPC PHLLANT) N9LA Nu-At AP LFAA::
COPP P06 PPV T LU0 AT D N TF hAgPAh OF L8 appavg: eHIAAD- aPANTP 208 - PO
BCAT (LWPTE AT D L° 1€4-hA0P %768 NAIPAR P ATANR. LaP-DaDe PUPID-E (k57 10 PTG -
PULG POV ALAAL 1DE QUI° RRCATS CGh 7 BHT aowlit Wedh (b Td PATIL 180T NAaPhTIPhP
Phel 7 PULOL T PIPCIPC HE&PT PolavAnt 1@ (1aPBav PP P116G W&t HOvSt Ptavwltt
Pehel /(AT OH Lot QAL AL 1A MANT AMPAL PRCATY 0hl FANES PTLONN LUPYE 784-hANE
HavYG HF@-ALFT a4 (POP+E AL A%%0 hl SBNMT Ohl ao§tdy ATINET aPTLCLLL NavPy
L1094 AL (RCATS N6 HALAD: Pbaome HCHC £101PTF (RTC ATA NGPPSTFM<F AG RCATS
044 OPSTE 2hol MPAA aPCPPTT P99, 0PCN NaPP'RE HCA-H Phl CON-T42TF Adpat PIGm- (4%
YR QPO VE ABAAL PT WSTTPAT:: WAL PRIV 0ovi5] av(e-¥oT: NI NRCATS i NPt
ACEGA Ochl aoCUPPTYS &IV PTT avpl & PO A PA9R PTLA AdN, PAAIPT PaP-AAI° “TVNLAN AD-LPT
P84T APLAPD- PALY KANST B&T TTH (77PAL) K1PT £LLTE WHOU-I° POEYT A& P13 aow (it
AAQ Chol QUA 10-:: PALY TPU-¢7 LUT e h@-13 ATPPPC WG PPLAPD- A, B AL QUA NAP° 1
AL AR PAR7IN aPAnT AL PAD: NS PIPTRYT 916 AT9.LT0G¢ CNCN N9184 AL LI TLAET
thtee: Qeo-aA9® 71CTS aaAd® BT PULTTOUFD: PaA9° Y117 11697 hodt fao-aAI® “IuNZAaN
AOFAANS 106 AD-13 AP hPIMav Ak A0 BNMTF AAOT AgPamt AS 10C &1I1PTT ATaaA (LOA
N6%P 0hl I°CI°C (A B1AL) NFALP £LE To10LP N91£41 AL LT1TNE AR A B1AL CTLELCT AT
OPFP P04% TGT PTLLLCT hetd eFPUCT +RTt B9°C Ahh ANTSE ORI° 9°Nl-hAl PoLePCN
PP Bt 8 TPNC (LATE NI (chol ADR, 8LE T +ETIP PCE ATT 0P AL LITA::

&/ TG 48T CAFOT NTTAGN 0hel AlSSTFOC WHLA1TPFD- NHIOR A 4L W&t DG RH8.MMI°
@@Lt (MFALI® POS%T AT TE M908 N714-T7 TWNLAN AG TLPCO AR 8T ATRC AB1Ae
@49 LN HEE: CFD<Y NADPT LT P T 26 aolet RIVFPA:: NH6nTI49°F Neh1-a0 712 3 A-NGP
AT OC 1866 TF@- 290 20t M HMOFD- 006% (L HAN &100PT AL ANLALDY A B4 48P
TAACPTFT ATIPPNIG AG (HY 41& OF 1 P06% At hW18.5C LFA HIL A& T10hAP P04%
(ABLAL) TPRC O DRI° Nt P CABAAL TG IPCIC TIONA TIRLI° NT914 WO 1T av&tch, KTV
A28 (87 TINTCS WG TOFT S 11CT HPhE £A0A::%

P0s% mPAL &/0F (NFTF &/(LATF PADT 0hol AtlaP® OF (199247 W P9.09° AGALDY A1 AL
(9941 TTAAL A89.0 el PPANFPT ALHCD PTLFA (L9 neo107 IHAA PANC A2AMT PAD- AATPP
pa.eavant Ohel ATP& 6% &/(LTF TIMGNSL AP hdtarAnd9P:: P90 PF 0NAL T16% &/ 229107
PPOANGFEDT (A BAAL O1a08 001 AT (oot +108-P N8LHF 20047 PUA PANTSS T 848
NLTLDI° 1169 MF? NOPFP v 3PTF OC NTINMIG 4PTF 04PA.L° hALPTT 19949°F A18.U-9° OF
ATEAMIP NTINLTT 418 040 RUPT AFPRA BFLPA:

dCPPTG H&PT (tenls NATE TWNEPE ANTTLLeP: TALhP hE78 AL PaPMLALAM-Y AL AD-pt aow/lt
09984 (ho 7 BPCANE PALZTINE BV TN (1A 24270 aPAh AL TAP AP T ATEFD- 210 TINT 10-:: (Y
PP LT M AT AT PALTIN aPOANT +HETHHD PTLM T hbe-dAl LaPANFAL ATPAAT AT AS ADTTLE 1 AS
MG A% AS LHAN/ANON OHF. UATED A FZAL PCE FAI° ALTAT PTLPINT 10 hHY AL A EA4AL TG
UL PAD- Ohl T0P& N@PHCT PIIASG PhI Al QUES P910C avelgaiG avgosst hR.LATP:: BARTII® AP
ADPT ANATIP aowlty ARAP AG (7 116 A998 ATILL PTLeOTA JPCI°C 1011 RV PAB1AL 1%
hADPT7 ANATIR 9184 (Islamization of Knowledge) heH0A N9.Me-0 A%.0 ANATIP-ALINP PhD-P+ J°CIOC AL
PIG M- PIPCIVC avviSP 1=

48 Kamali, Sharia Law, supra note 8, p. 175, 237 & 253
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O tenT129°: 0% &/ ATC P7LI0D A L7AL WIPAPOE ONeHS SFPUCT +E9t e04% TGHS
9°CI°C A TH £10A:: NATCEP PATCREL Phl 2CUt OOT 1169 chl PINLD &CAT PRTTUNLANT PANG
POAAN TTFIE ATLH AG (1Y 418 P90k WPT (bt A%Te 1t AT NTTO ANTSE: h1-a0 7012 0P
AD-PS (TeRT147 av 1t Lav-ANaP<7 TUNLAN POAL-12 207 ATt §ArE A%IChT oHhtam-7
ANLST 07700 @-a% ket PAAPRE Ndve-® O7h 12011 (A.AA) Q@M@ avavs @ avw/l+i% 714k
AP0S4 LA 7718 AT POAL 1% ATANT ATLLPCN: chOP 04.PL AOAMT A2Cot FHCOEA:: NapavCPm-
1AL hr8tavAnt @< AT £24-0<F (1aP9PLHS 1aPSNMC T4, PTLPID A NATIP 04730 chi T hG OF
AWCGC LU0 WAL Favdnhd (A7P& 2(2)):: LUIP 016G NAFCLE Pchdl A°Cot 421 7L INTT DAY
ANGPTAE OLLTI® PHCET AL Thtte O1429LF OO APAG: A7L91LEE avqavt eFAA:: (L THANP
THPEFT AG ANATIR PQTh MNATT LTLMHD 4% hl PIT 9B PhaPn IR Ohl 9°CIPC LI°
ABLAL WP MHY X +¢ AXTE TATRIA:: 8.0 P6% PECL ACUET hG POAL 12 PA7Th 7607
07ImSNCE N97A80 AT 199044TF 187 WPRUI° ABLAHLS MoeT P06% P67 7162 AT “UNLANP
KD FPTF OC AP (TITGF HARCETT PAPTS vt hPTT NaPmeI® 418 Phets eHPuct +Ravt
PT,07 £CA ALH L10A::

NAFEEe RLOACAEPT PADT 0049 h?l TIPUCT APl AGLE PANAP A (Islamic Law) AT14-E
PTIUCT AR (elective course) 18471 APLav-9°L P Ochl +TSPT NavAmt AL £I15A:: PO4% P& Tch
PCOET AOA WS £2h TORT MAAMT WA PP T 0avs. H1L:F KTE.U-9° PONAL-12 PATh BTTE AG AT 1N,
NAAMT LAD- SLA av.av®: A H18: NECA PAD- 0F14+T7 PhGtG HIPVCT °Cot AL & (av-PPT
TP LnOPNFA:: Och FPUCT aeah 27L.AMOD- C06% h TIPUCT NLHET 1P1 Nhbl-dit aowl FP
TPARL ALACOT L10A:: AN ALZAL PTG INBP T A 140-9° AHCHC POHAN AS 042570 it
aw/lt PP P6YG Pwlt-hANTF 2TLeMG D Ada AA-4%4 (Islamic Jurisprudence) h@bt HCE -7
Foe APCN 210A:: PA4Y ANATIT PIAS 200N M (Islamic Personal and Family Law) 7 kG 942670
HCHC T PSF (£%4) (Islamic Finance and Banking Law) £99° W4 76t +i1rA@- ANFFo-
PTLAMNT CTHIPUCT PLA 2PLav-9°2 P hl FIPUCT °COF A (LLLA NHCE (FenOsE ALImav fiv
NPT AG LAAMT PAD- LA ATt TACTT T1PAN LFAA::

4 Directives to Authorize the Business of Interest Free Banking, Directive Number SBB/51/2011. Available
at: http://www.nbe.gov.et/pdf/directives/bankingbusiness/sbb-51-11.pdf, Accessed on 10™" April, 2017).
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Jimma University Legal Aid Center 2019/2020 Report: The Success Stories

and Challenges

Beki Haile Fatansa, Director of the Legal Aid Center

Introduction

It is believed that peoples’ right to human rights in general and rights to due process, fair and
right to speedy trial and hearing in particular, should not depend on an individual’s pocket
power. On the other hand, justice has never been equal for the rich minority and the poor
majority as they are unable to hire a lawyer for their case. What makes the problem bad to worse
is that it is women, children, prison inmates, HIVV/AIDS victims, and veterans who are unable to
seek and enforce their basic constitutional and human rights.

Jimma University School of Law Legal Aid Center hereinafter 'JUSL-LAC') was established to
nut out the gap between access to justice and indigence as its main objective among others.
Although it is a long-aged experience in the developed world to help the poor by establishing
such kind of centers, JUSL-LAC is the first of its kind in South, Southwest, and West Ethiopia,

and is one of a handful number of pioneers in the nation.

In addition to the academic staff of Jimma University School of Law and the full time employed
lawyers for the centers outside of Jimma town, JUSL-LAC runs its daily business by utilizing
clinical students and volunteers who study law at the University. Each volunteer and the clinical
student is expected to contribute four hours per week and academic staff members are expected

to handle and supervise clients' cases.

Currently, JUSL-LAC is rendering legal services at ten centers in Jimma Zone namely, Jimma
main office, Jimma Woreda Court, Jimma High Court, Jimma Zone prison administration,
Agaro, Gera, Shabe, Dedo, Kersa, and Omo Nada, and is keen to keep up the already started
good work. JUSL-LAC is also on the verge of opening three new centers in Manna, Limu Seka,
and Sokoru Woredas.
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1. Background

Jimma zone is one of the largest zonal administrations in Oromia regional state with an estimated
total population of three million. Half of the total population are women. Jimma University
(hereinafter 'JU") is a public higher educational institution established in December 1999 by the
amalgamation of Jimma College of Agriculture (founded in 1952) and Jimma Institute of Health
Sciences (established in 1983) to contribute its best to the academia world and serve the
population of the zonal administration in many spheres. The two campuses are located in Jimma
city 335 km southwest of Addis Ababa with an area of 167 hectares.

Jimma University is Ethiopia's first innovative Community-Oriented Education Institution of
higher learning. In line with this philosophy, Jimma University School of Law Legal Aid Center
(hereafter JUSL-LAC) was established based on the unanimous decision of the Academic
Commission of the then Law Faculty (now School of Law) on Dec 25, 2008, primarily with the
vision of providing free legal services to indigents and vulnerable groups like the poor, women,
veterans, HIV/AIDS victims and children in and around Jimma town on one hand, and to expose
students Law School to the practical aspect of the law on the other hand.

Justice is the major concern of our democracy that we cannot take for granted. Our laws
guarantee basic rights and protection for all of us — not just those who can afford to hire a lawyer.
The Constitution also requires that justice should be available without unnecessary delay. By
contrast, we usually find family cases in which women’s rights are violated, children abused by
trafficking and domestic ill-treatments, and other classes of the society adversely affected by the
system. On the contrary, the people have failed to defend the injustice, and even when they want
to do so, they face many tackles. These problems resulted because of the deep-rooted financial
problem the society is drenched in. Indeed, vulnerable people who have the means to pay for a
lawyer also face the problem of getting access to justice. Providing free legal service to these
vulnerable groups means the difference between food on the table and hunger, life and death
penalty, shelter and homelessness, economic stability and insolvency, productive work, and

unemployment.

The initiative to establish JUSL-LAC came up because of this apparent growing need of our

society to have access to justice. The Civil Procedure Code and FDRE Constitution have
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attempted to help the poor to have access to justice by allowing suit by pauper and bestowing the

right to get appointed council respectively.

But this attempt alone does not suffice to watch justice in motion. First, allowing suit by pauper
in a civil matter by itself alone is not a guarantee to have access to justice. It simply means that
one can bring his/her claim to courts without paying court fees. Although it is one step in
creating access to justice, it is way far from creating access to justice in its full sense. The person
should be able to effectively defend his/her rights upon initiating a civil suit. This can be done if
the person gets legal support even after s/he institutes her claim. In civil matters, our laws (like
the laws of other nations) do not provide a duty that the government shall appoint a counsel for a
needy person in civil matters. Therefore, the attempt to create access to justice for the needy in

civil matters is very limited.

Secondly, the Constitutional guarantee that accused persons have the right to be represented by a
state-appointed counsel if they do not have financial means and thereby a miscarriage of justice
may happen is hampered by the government’s limited resource. Besides, the law provides legal
assistance when the accused has no sufficient financial means — it does not address other
vulnerable groups such as women, children, HIV/AIDS victims, veterans, and disabilities who
are usually underserved. Therefore, the constitutional guarantee to ensure access to justice in
criminal matters is hampered by a lack of resources and a comprehensive focus on all types of

vulnerability. It is to achieve these objectives that the JUSL-LAC is established.

Apart from helping the society, the JUSL-LAC would help the students to know how the law is
being practiced. Law students should be able to acquire practical knowledge to be able to serve
society in the future and be able to cope up with the dynamic world under a tornado of change.
Traditionally, law students were not exposed to the practice of law. This had been making the
students unable to live up to what is expected from them. The Justice and Legal Systems Reform
Institute of Ethiopia (which is renamed the Federal Justice and Legal Research and Training
Institute in 2018) has also noticed this problem and has spearheaded the inclusion of practical
courses in the Ethiopian Law School Curriculum.

For prospective law graduates, trying to serve society without having a glimpse of the legal

practice could be like trying to walk while you don’t have one leg. Providing free legal service to
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society without equipping graduates of law with practical legal knowledge would not solve the
legal problems of the society in the long run. Doing so would be like ‘hitting a snake on the tail

—not on the head’.

Indeed, creating access to justice for the needy should be coupled with producing competent
legal professionals who work in the justice system. The last decade's practice in legal education
in Ethiopia shows that law students were being taught merely based on theory. In this type of
legal education, it is difficult to produce law graduates who understand the legal problems of
society and who put their effort into solving those problems rather than watching as a passerby.
When graduates are theory-based, they will have a reduced capacity to create access to justice

and play a role in the democratization process of the nation.

Indeed, this is why the vision of JUSL-LAC should be both creating access to justice for the
needy and equipping law graduates with practical legal knowledge. The experience law students
acquire by working at JUSL-LAC would make them agents of change in the Ethiopian legal
system, and would give them the exposure to see legal problems of the society ahead and makes
them aspire to solve the problems upon their graduation.

To remedy the problems stated in the above paragraphs, and reach out to the ardent hope and
fervent desire of the society, a further justice for all initiative is still required. The best, actually
the prominent, initiative is to employ the ripe and talented skill of the Junior lawyers, law school
instructors, and students to cast this prevailing problem aside. Thus, organizing to make use of
this skilled manpower by sustaining, the existing centers, and opening new legal aid centers has
paramount importance in the lives of hundreds of thousands of people JUSL-LAC aspires to

Serve.

Having these multifaceted goals JUSL-LAC has been rendering its cherished legal service at
eleven centers including the one at the head office. Initially, service delivery was started by
opening two centers at Jimma Zone High Court and Jimma Woreda Court. However, the number
of centers was increased to six in the year 2003 E.C by opening new centers in Agaro, Dedo,
Serbo, and Jimma Zone Prison Administration. In 2008 EC new centers have been opened at

Gera, Omo Nada, and Shabe Woreda courts. Currently, the center has a total of ten (10) centers
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2. Organizational Structure of the Center

To enable the center to attain its objective and contribute effectively to the furtherance of access
to justice, the organizational structure of JUSL-LAC was framed to different structures. On top
of the organizational structure is the director who is empowered to supervise the day-to-day
activities and operation of the Center. Under the director, there are two vice directors, one vice
director for service provision and quality management with the power and the duty to manage
and coordinate the different activities of the Centers and the other vice director for research and
capacity building with the power and duty to direct and conduct capacity building activities for
service providers, beneficiaries, and organs involved in the administration of justice; to direct
and conduct researches related to the vision and mission of the Center, and to conduct
promotions about the availability of free legal service and build the public image of the Center.

3. Partners

JUSL-LAC is currently working with Addis Ababa University Center for Human Rights,
Ethiopian Human Rights Commission, Oromia Supreme Court, and Oromia Justice Bureau as its
partners. Addis Ababa University Center for Human Rights is working on Joint Project with the
center as a funder on Human Rights Protection and Promotion, while the Ethiopian Human
Rights Commission has also been the main funder of the center. The Oromia Supreme Court also
supports the center with service delivering offices and some finance. Oromia Regional State
Attorney General supports the center by giving and renewing of advocacy license.

4. Linkages with the Stakeholders

To be effective, legal aid service requires the cooperation and coordination of various
stakeholders. Accordingly, JUSL-LAC has many stakeholders with which its cooperations are
vital in the accomplishment of the center's objectives. Accordingly, Jimma zone high court,
different woreda courts, Jimma zone Justice office, different woreda justice offices, Jimma zone
prison administration, police offices, woreda labor, and social affair offices, women and children
affairs offices, Ethiopian human rights commission Oromia branch office and kebele

administrations are among the main stakeholders with which JUSL-LAC has a linkage.
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5. The Services provided by the Center
There are three main activities that JULAC provides. These are legal services, legal education

and research, and capacity building.

1. Legal Services

These services are those services which in one way or another connected with justice sectors and
administrative government organs. Through its legal services, the Center provides the following

major services to its clients

% Free Legal Counsel

% Writing Statement of Claim

%+ Writing Statement of Defense

¢+ Writing r different applications to the court and other organs
% Advocacy (Representation before the court)

% Mediation (with the view to reaching amicable solutions)

So far the Center is offering these legal services to the population in its ten (10) service centers
located in seven towns (Dedo, Serbo, Agaro,Shebe, Gera,0Omo Nada, and Jimma). In six of the
service centers, at Dedo, Serbo Shebe, Gera,Omo Nada and Agaro, the Center has managed to
employ a junior lawyer to run the services. The Center however relies on School of Law students
to run the services at Jimma Woreda Court, Jimma zone High Court, and Jimma Zone prison
Administration. The students are assisted by the academic staff of the School. The Center’s
office located in the JU Main campus functions as a coordinating center for all the services and

functions.

2. Legal Education (Awareness Raising Program)

The Center understands that majority of abuses and human rights violations suffered by the
vulnerable parts of the population are the result of a lack of awareness especially of the rights of
these groups. Accordingly, it strongly believes that ensuring respect for their rights can better be
realized through effective and broad-based community legal education programs. Thus far the

Center has relied on the Jimma University Community Radio in which it has been able to run
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four hours-long awareness-raising program per week in two languages (Amharic and Afan
Oromo) but there are critical limitations both in terms of the structure, breadth, effectiveness and

sustainability of running the program through this medium.

Accordingly, different laws related to Prisoners’ Rights, Child and Woman’s Right, Human
Rights Laws, Procedural law and Self-Advocacy skill, Oromia Land Law, Family Law, Law of
Property and Succession, Employment and Labor Law, Tort Law, Anti-Corruption Law,
Administrative law and good governance, Law of Contracts and Commercial Laws have been
broadcasted through the community radio to enhance the society’s basic knowledge on those

subject matters.

The Center also aims to run the program effectively by utilizing various available means and
media such as community organizations, centers, and other channels with broad audiences but
this requires the availability of adequate financial and infrastructure (including transportation)

supports.

On the other hand, the center has been providing legal awareness in the court compound morning
from 2:30-3:00 twice a week and many people have become beneficiaries of the incidental legal

awareness while waiting for the court adjournment.

However, the awareness creations at community gatherings and in the court compound have
been canceled due to the COVID-19 pandemics in the fourth quarter of the year. As result, the

center primarily relies on the community radio program to reach out to the community.

3. Research and Capacity Building

Legal service and legal education programs at the Center must be supported by appropriate
evidence. Research is therefore a critical part of its strategic approach as it helps to identify the
need and areas of focus for its services. Besides, it also helps engage with the community and
stakeholders in addressing the problems more effectively and sustainably. Also, research also
plays a crucial role in empowering and building the capacity of the community, stakeholders, and
the Center itself in dealing with the root causes of the problem of human rights violations and

lack of access to justice to the vulnerable members.
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Thus far there is no baseline research conducted not just in Jimma Zone but in the whole country
in relation to the state of need for free legal aid service. There is also no standard developed in
relation to providing the service. In fact, the level of awareness of the idea of free legal aid and
its role is at a critically low level in the Country. The Center aims to address these problems by
using research and capacity building as its strategic approach. To this end the following are areas

in which the Center needs strong support for its areas of activities

¢+ organizing thematic and generic conferences and workshops and training programs

++ publication

X/
o

conducting a baseline survey for legal aid service need in Jimma Zone

0

¢ developing standards and guidelines for the provision of services
In this regard, due to high budgetary constraints, the center has only managed to develop

standards and guidelines for service provision and publication of pamphlets.
6. Service Delivery Mode and Service Quality Management System

JUSL-LAC employs different modes of service delivery. The service delivery model varies
purposely to attain the objectives of the center, which are community services and equipping law
students with practical skills. For centers found in Jimma city, JUSL-LAC uses fourth and fifth-
year law students to deliver the services and in those centers outside of Jimma town, the center
uses junior lawyers as they are at a distant place from the university.

Besides, the center also uses volunteer law school staff and licensed lawyers. The center doesn't
compromise the service quality and employs different service quality controlling mechanisms to
these ends. Accordingly, the center has a daily and weekly meetings with the students and it has
also developed a strict reporting mechanism.

7. Summary of overall activities

The JUSL-LAC service shows tremendous progress from time to time in quality and
accessibility and currently, thousands are benefiting from the service of the center annually.
Resisting all the challenges it faced, the center has managed to reach 5,691(Five Thousand Four

Hundred Ninety-One), excluding the awareness creation program through community radio. The
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service distributions were counseling 501, ADR/ mediation 26, document preparation 1280, and
representation 125, and awareness creation in the court compound 3759. Out of the total cases it
represented and disposed of by the court, the center won the majority of it while some cases are
still pending. The cases the center won were represented and litigated by fifth-year law students
in four centers existing Jimma town and legal experts of the center working in six woredas. The
service fee the center provided is estimated to 8,236,500 (Eight million two hundred thirty-six
thousand Five Hundred Birr). The winning rate of the center is 99.5 %. This is mainly due to the
fact clients who come before the center have strong cases but lack only the financial capacity to
litigate before the court. An estimated 460,000 peoples have benefited from the Radio program
and over 2,000 brochures were distributed on various legal issues. The types of the services
rendered and the beneficiaries together with the centers that have provided the legal service have

been summarized as follows.

Type of legal %_» 8 % .
s . © I dC:) N K
ervice © T | © g o o | 2
g @ E o g E d < S o © o —
ES|ES|E |EES |% |8 |5 |2 |E |8
5 2 |5 N | I S a < é |a | » | O | K
Counseling 12 13 31 5 64 38 45 | 115 7 171 | 501
ADR - - 6 - - 6 4 8 - 2 26
Awareness - - - 200 |144 | 2107 | 102 | 830 - 378 | 3759
Creation
Documents 40 22 115 11 304 | 135 |120 (152 |36 |345 |1280
Representation | 51 15 12 6 12 5 4 16 - 4 125
Total 103 50 164 222 | 524 | 2291 | 275 | 1121 |43 |898 | 5691
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7.1. Subject matters on which legal awareness education has been delivered through JUFM

Based on the assumption that at least 10% of the population the FM Radio reaches would listen

to the broadcast, the total number of beneficiaries are estimated to be about 460,000.

No. | Subject Areas Broadcasted Languages of Broadcasting Total hours of
Afan Oromo Amharic broadcasting

1 Promotion of the center and the | 2 2 4
project

2 The Rights of persons with |2 2 4
disability

3 Human Trafficking 2 2 4

4 Labor Law 4 4 8

5 Child Rights 2 2 4

6 The rights of women 2 2 4

7 Bail Rights 3 2 7

8 Prisoners’ Rights 2 2 4

9 Economic, social and cultural | 3 4 7
rights

10 Civil and Political Rights 3 3 6

11 HTP and the rights of women and | 2 2 4
children

12 COVID-19 and Human rights 2 2 4

13 State of Emergency proclamation | 2 2 4
on Covid9

14 Covid-19 and Consumers Rights | 2 2 4

15 Labor rights amidst COVID-19: | 2 2 4
With  Focus on  Unlawful
Termination

16 Protection of the Rights | 2 2 4

Available to Persons Under
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Custody

17 Protection of Women’s and |4 3 7
Children’s Right Amidst COVID
19

18 Regulation of Inflation of Price in | 2 2 4

some Basic Goods and Rights of
Customers Amidst COVID-19
Total 43 42 85

7.2. Some of the Cases the Center Represented and Won in 2018/19

Our center, in its different centers, has represented hundreds of cases on behalf of its clients
some of which are disposed of while the rest are still pending. The numbers of cases have been
increasing year to year and this year too. In the year 2019/2020 alone, until the time of the report
about 80 cases have been decided in our favor. These cases were those whom our fifth-year law
students and lawyers in different centers have represented the clients and won at Jimma Woreda
Court, Jimma Zone High Court, Agaro Woreda Court, Kersa Woreda Court, Shabe Woreda
Court, and Omonada Woreda Court. The followings are some of the cases entertained by the

center:

S.N | Name of the client and the story of hiscase | S | Type | Court | File no. | Judgment/awa

ex | of the | enterta rd
case | ined
1 Haji A/Fogi M | Prope | Karsa | 53624 | It is adjudicated
v" Our client was a farmer whose land rty Woreda that our client is
has been taken forcefully by the Court entitled to the

defendant two plots of land

. that has been
v' Our Center represented him in the

. . . unlawfully taken
litigation claiming for the cessation of _
from him.

the unlawful intrusion
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2 Abdulaziz A/Dura
v' Abdulaziz was denied his right to
succeed his late father by the rest co-
heirs
v As soon as he approached our center,
our lawyer prepared pleadings and

represented Abdulaziz on the litigation

3 Sore Saman

v" Sore was a young lady who gave birth
to a child without being in a wedlock

v' The claimed father disown the baby
and is not interested in providing
maintenance

v' Our center takes the case to court
claiming a proof of paternity and then

for an adequate maintenance

4 Abdalla Tarfasa

v' Abdella was a permanent worker at
the defendant’s office

v' The defendant terminated the contract
unlawfully

v' Our Center represented him in the
litigation claiming different payments
against the employer (defendant)

5 Ahmed Shifa

v Ahmed was a farmer whose land farm has
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M | Prope

M | Labor

M | Prope

Karsa 51972
Woreda

Succe | Cou rt

Gera 13903
Woreda
Court

Gera 13080
Woreda

Court

Gera 12988
Woreda

Disposed totally
in our favor and
the client is
entitled to the
succession of his
father legatee (7
plots farmland
about 50 seeds
of coffee)

The defendant
is declared to
be the father of
the baby and
he shall
provide

maintenance

Disposed
totally in our
favor and the
client is
entitled to an
award of 13000
Birr.

Mr. Ahmed is
entitled to get



been taken by the government in 2000 EC Land | Court another

and for which they gave him land that replacement
belongs to another person as a land or an
replacement. equivalent
v' Later the real possessor of the land
amount of

appears, sues him in a court of law, and )
. compensation.
took the land under Ahmed’s possession.
v" Then, Ahmed approached our center and
we direct our suit towards the government

bureau which has taken his land 10 years

ago.
Abdulkerim Awol M | Crimi | Goma | 27443 | Our client also
v' Our client was a Bajaj driver who nal Woreda is found guilty
causes a car accident that resulted in Court based on the

the death of the victim. evidence there,

v' Our center represented him on a we were able
criminal bench as his defense attorney to reduce the

sentence from

5 to 4 and
15000 ETB to
3000 ETB.

7.2. Challenges

Despite the challenges surrounding it, JUSL-LAC is rendering exemplary community service
and equipping law students with practical skills. Several challenges hinder the center’s service

delivery. The followings are the major challenges, among others.

7/
o0

Financial Constraints - the existing finance is not sufficient, timely, and is not sustainable

L)

% High turnover- there is a high turnover of center lawyers due to a very low salary

K/
°e

Transportation — lack of adequate transportation for students and supervisors

e

A

Lack of phone service- particularly for center lawyers to communicate with their clients

107



%+ Absence of secretaries- specifically outside Jimma city where lawyers are carrying out

the legal service and other jobs (particularly typing and reporting) lonely

%+ Busy schedule- from the coordinators of the center and the service providers, compared

to the increasing number of service seekers

% Lack of responsiveness from some stakeholders

Summary

The center is providing legal services such as counseling, preparation of pleadings, and
representation on litigations for children, women who are victims of domestic violence, peoples
living with HIV, people living with disabilities, etc. Besides, the center admits students for
clinical courses and externship programs and they acquire basic knowledge of the practical
world. Moreover, the center is providing basic legal education to hundreds of thousands of
residents of Jimma Zone via Jimma Community FM Radio. Capacity building training is also

one of the functions of the center to enhance the knowledge of the center lawyers.
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